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[Assigned as of 11-1-10]

Agency

Oklahoma ABSTRACTORS Board
Oklahoma ACCOUNTANCY Board
State ACCREDITING Agency
AD Valorem Task Force (abolished 7-1-93)
Oklahoma AERONAUTICS Commission
Board of Regents for the Oklahoma AGRICULTURAL and Mechanical
Colleges (exempted 11-1-98)
Oklahoma Department of AGRICULTURE, Food, and Forestry
Oklahoma Board of Licensed ALCOHOL and Drug Counselors
Board of Tests for ALCOHOL and Drug Influence
ALCOHOLIC Beverage Laws Enforcement Commission
ANATOMICAL Board of the State of Oklahoma
Board of Governors of the Licensed ARCHITECTS, Landscape
Architects and Registered Interior Designers of Oklahoma
(Formerly: Board of Governors of the Licensed ARCHITECTS
and Landscape Architects of Oklahoma; and Board of Governors of
the Licensed ARCHITECTS, Landscape Architects and Interior
Designers of Oklahoma
ARCHIVES and Records Commission
Board of Trustees for the ARDMORE Higher
Education Program (exempted 11-1-98)
Oklahoma ARTS Council
Oklahoma State ATHLETIC Commission (Formerly: Oklahoma
Professional BOXING Commission) - See Title 92
ATTORNEY General
State AUDITOR and Inspector
State BANKING Department
Oklahoma State Employees BENEFITS Council
Council of BOND Oversight
Oklahoma State ATHLETIC Commission (Formerly: Oklahoma
Professional BOXING Commission)
State BURIAL Board (abolished 7-1-92)
[RESERVED]
Oklahoma CAPITAL Investment Board
Oklahoma CAPITOL Improvement Authority
State CAPITOL Preservation Commission
CAPITOL-MEDICAL Center Improvement and Zoning
Commission
Oklahoma Department of CAREER and Technology Education
(Formerly: Oklahoma Department of VOCATIONAL and
Technical Education) - See Title 780
Board of Regents of CARL Albert State College (exempted
11-1-98)
Department of CENTRAL Services (Formerly: Office of PUBLIC
Affairs) - See Title 580
CEREBRAL Palsy Commission
Commission on CHILDREN and Youth
Board of CHIROPRACTIC Examiners
Oklahoma Department of EMERGENCY Management
(Formerly: Department of CIVIL Emergency Management)
Oklahoma Department of COMMERCE
COMMUNITY Hospitals Authority
COMPSOURCE Oklahoma (Formerly: State INSURANCE
Fund) - See Title 370
Oklahoma CONSERVATION Commission
CONSTRUCTION Industries Board
Department of CONSUMER Credit
CORPORATION Commission
Department of CORRECTIONS
State Board of COSMETOLOGY
Oklahoma State CREDIT Union Board
CRIME Victims Compensation Board
Joint CRIMINAL Justice System Task Force Committee
Board of DENTISTRY
Oklahoma DEVELOPMENT Finance Authority
Office of DISABILITY Concerns (Formerly: Office of
HANDICAPPED Concerns) - See Title 305
Board of Regents of EASTERN Oklahoma State College (exempted
11-1-98)

55
60

65
70

Vi

Agency Title
EDGE FundPolicyBoard ...........cciiviiiiiiiinnnn.. 208
State Department of EDUCATION  ........... vt 210
EDUCATION OversightBoard . ...........coviiiiinnnnnn. 215
Oklahoma EDUCATIONAL Television Authority . ............. 220
[RESERVED] ittt 225
State ELECTIONBoard . ... 230
Oklahoma FUNERAL Board (Formerly: Oklahoma State Board of

EMBALMERS and Funeral Directors) .................. 235
Oklahoma Department of EMERGENCY Management

(Formerly: Department of CIVIL Emergency Management) -

See Title 145
Oklahoma EMPLOYMENT Security Commission . ............ 240
Oklahoma ENERGY ResourcesBoard . ............ ...t 243
State Board of Licensure for Professional ENGINEERS and Land

Surveyors (Formerly: State Board of Registration for Professional

ENGINEERS and Land SUrveyors) ...........oevuuennn 245
Board of Trustees for the ENID Higher

Education Program (exempted 11-1-98) .................. 250
Department of ENVIRONMENTAL Quality ................. 252
State Board of EQUALIZATION ... ... i 255
ETHICS Commission (Titlerevoked) ............c.ocoiue..n. 257
ETHICS CommisSiOn . v v vt e et eans 258
Officeof State FINANCE . ... . i e 260
State FIRE Marshal Commission . ...........cccvuvnnvnenn.. 265
Oklahoma Council on FIREFIGHTER Training . .............. 268
Oklahoma FIREFIGHTERS Pension and Retirement System . ... .. 270
[RESERVED] ittt 275
FORENSICReviewBoard ...........ccoviiiiinninnnnnnn. 277
State Board of Registration for FORESTERS ................. 280
FOSTER Care Review AdvisoryBoard . ............covvnnn 285
Oklahoma FUNERAL Board (Formerly: Oklahoma State Board of

Embalmers and Funeral Directors) - See Title 235
Oklahoma FUTURES ... ... i 290
GOVERNOR (See also Title 1, Executive Orders) . ............. 295
GRAND River Dam Authority . ........ ... 300
Group Self-Insurance Association GUARANTY Fund Board ...... 302
Individual Self-Insured GUARANTY FundBoard .............. 303

STATE Use Committee (Formerly: Committee on Purchases of Products

and Services of the Severely HANDICAPPED) ............ 304
Office of DISABILITY Concerns (Formerly: Office of

HANDICAPPED CONCEIMS) v vt v vt vieeiieneennns 305
Oklahoma State Departmentof HEALTH .................... 310
Oklahoma Basic HEALTH Benefits Board (abolished 11-1-97) ..... 315
Oklahoma HEALTH Care Authority . .........covivinnnn.. 317
HIGHWAY Construction Materials Technician Certification

Board ... 318
Oklahoma HISTORICAL SoCiety ... .vvvininnii i 320
Oklahoma HORSE Racing Commission . ..........cccvvvn.... 325
Oklahoma HOUSING Finance AgenCy .. ........ouvuvvnenn.. 330
Oklahoma HUMAN Rights Commission . .................... 335
Department of HUMAN Services . .........ovuviinvinnennn 340
Committee for INCENTIVE Awards for State Employees ......... 345
Oklahoma INDIAN Affairs Commission . .............covuu.. 350
Oklahoma INDIGENT Defense System . ..........c..ovvnnn.. 352
Oklahoma INDUSTRIAL Finance Authority ................. 355
INJURY ReviewBoard ........ ..o, 357
Oklahoma State and Education Employees Group INSURANCE

Board ... e 360
INSURANCE Department .. ... iiieeeee e 365
COMPSOURCE Oklahoma

(Formerly: State INSURANCEFund) ................... 370
Oklahoma State Bureau of INVESTIGATION ................ 375
Councilon JUDICIAL Complaints . .........couviennn... 376
Officeof JUVENILEAffairs ........ ..., 377
Departmentof LABOR . ... ... it 380
Department of the Commissioners of the LAND Office ........... 385
Council on LAW Enforcement Educationand Training ........... 390
Oklahoma LAW Enforcement Retirement System .. ............. 395
Board on LEGISLATIVE Compensation .................... 400
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Agency Title
Oklahoma Department of LIBRARIES ...................... 405
LIEUTENANT GOVEINOr ..ot i it i i i e enns 410
Oklahoma LINKED DepositReviewBoard . .................. 415
Oklahoma LIQUEFIED Petroleum GasBoard . ............... 420

Oklahoma LIQUEFIED Petroleum Gas Research, Marketing and Safety

COMMISSION & .\ttt et e 422
LITERACY Initiatives Commission . ..........c.ouuiennennnn 425
LONG-RANGE Capital Planning Commission . ............... 428
Oklahoma State Board of Examiners for LONG-TERM Care

Administrators (Formerly: Oklahoma State Board of Examiners

for NURSING Home Administrators) - See Title 490
LOTTERY Commission,Oklahoma . ................ovvunn 429
Board of Trustees for the MCCURTAIN County Higher Education

Program (exempted 11-1-98) .. ... ... 430
Commission on MARGINALLY Producing Oil and Gas Wells ... .. 432
State Board of MEDICAL Licensure and Supervision . ........... 435
MEDICAL Technology and Research Authority of Oklahoma . .. ... 440
Board of MEDICOLEGAL Investigations . .................. 445
Department of MENTAL Health and Substance Abuse Services .. ... 450
MERIT Protection Commission .. .......ccvviueninrenneenns 455
MILITARY Planning Commission, Oklahoma Strategic .......... 457
Departmentof MINES . ... ... e 460
Oklahoma MOTOR Vehicle Commission ............ ...t 465
Board of Regents of MURRAY State College (exempted 11-1-98) 470
Oklahoma State Bureau of NARCOTICS and Dangerous Drugs

Control .. 475
Board of Regents of NORTHERN Oklahoma College (exempted

T 480
OklahomaBoard of NURSING . ............c.civiiinnnnn.. 485
Oklahoma State Board of Examiners for LONG-TERM Care

Administrators (Formerly: Oklahoma State Board of Examiners

for NURSING Home Administrators) ................... 490
Board of Regents of OKLAHOMA City Community College (exempted

2 495
Board of Regents of OKLAHOMA Colleges (exempted 11-1-98) .... 500
Board of ExaminersinOPTOMETRY ...........c.coivvnnn. 505
State Board of OSTEOPATHIC Examiners . .................. 510
PARDONandParoleBoard . ..........oiuuiiniinnnnnnnnn. 515
Oklahoma PEANUT COmMMISSION . v oo it e nie i enn s 520
Oklahoma State PENSION Commission . ...........ovvuvnn.. 525
State Board of Examiners of PERFUSIONISTS ............... 527
Board of Commercial PET Breeders ...........ccoiuiinnennn 532
Office of PERSONNEL Management . ...........cccvvvennn.. 530
Oklahoma State Board of PHARMACY . ...... ..., 535
PHYSICIAN Manpower Training Commission . ............... 540
Board of PODIATRIC Medical Examiners ................... 545
Oklahoma POLICE Pension and Retirement System . ........... 550
State Department of POLLUTION Control (abolished 1-1-93) ..... 555
POLYGRAPH ExaminersBoard ............cccviuuinn... 560
Oklahoma Board of PRIVATE Vocational Schools . ............. 565
State Board for PROPERTY and Casualty Rates

(abolished 7-1-06; seealso Title 365) . ............ouu... 570
State Board of Examiners of PSYCHOLOGISTS .............. 575
Department of CENTRAL Services (Formerly: Office of PUBLIC

Affairs) ... 580
PUBLIC Employees RelationsBoard .. ..................... 585
Oklahoma PUBLIC Employees Retirement System . ............ 590
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Notices of Rulemaking Intent

Prior to adoption and gubernatorial/legislative review of a proposed PERMANENT rulemaking action, an agency must publish
a Notice of Rulemaking Intentin the Register. In addition, an agency may publish a Notice of Rulemaking Intent in the Register prior to
adoption of a proposed EMERGENCY or PREEMPTIVE rulemaking action.

A Notice of Rulemaking Intent announces a comment period, or a comment period and public hearing, and provides other
information about the intended rulemaking action as required by law, including where copies of proposed rules may be obtained.

For additional information on Notices of Rulemaking Intent, see 75 O.S., Section 303.

TITLES32. COMMERCIAL PET BREEDERS
ACT
CHAPTER 1. ORGANIZATION,
OPERATION AND PURPOSES

[OAR Docket #10-1216]

INTENDED RULEMAKING ACTION:

Notice of proposed PERMANENT rulemaking
PROPOSED RULES:

Chapter 1. Organization, Operation and Purposes [NEW]
SUMMARY:

The proposed rules are necessary to implement the
Commercial Pet Breeders Act, and they describe the
organization and administrative operations of the Board.
AUTHORITY:

59 0.S. Supp.2010, SEC. 5001 et seq.; Commercial Pet
Breeders Act
COMMENT PERIOD:

Written comments will be accepted November 1,
2010 through December 1, 2010 at: Oklahoma Board of
Commercial Pet Breeders, 3126 So Boulevard, Box 237
Edmond, OK 73013, Attn: Will Brogden. Persons wishing
to present their views in writing may do so before 5:00pm on
December 1, 2010.

PUBLIC HEARING:

Public Hearing is scheduled on December 9, 2010,
4:00p.m.at 201 N.E. 38t Terr, Suite 1, Oklahoma City,
Oklahoma 73105. Telephone 405-524-9006. Anyone who
wishes to speak must sign in at the door by 3:45pm and a time
limit for comments may apply.

REQUESTS FOR COMMENTS FROM BUSINESS
ENTITIES:

Business entities affected by these proposed rules are
requested to provide the agency with information, in dollar
amounts if possible, about the increase in the level of direct
costs, indirect costs, or other costs expected to be incurred
by the business entity due to compliance with the proposed
rules. Business entities may submit this information in writing
to Will Brogden at the above address during the period from
November 1, 2010, through December 1, 2010.

COPIES OF PROPOSED RULES:

Copies of the proposed rules may be obtained from
the Oklahoma Board of Commercial Pet Breeders,
3126 So. Boulevard, Box 237 Edmond, OK 73013.
Telephone 405-524-9006. The Rules will be available on
www.okvetboard.com.

November 1, 2010

RULE IMPACT STATEMENT:

The rule impact statement which includes a brief
summary of the rules, the proposed actions being taken,
the circumstances which created the need for the rules, and the
intended effect of the rules may be obtained from the Oklahoma
Board of Commercial Pet Breeders, 3126 So. Boulevard, Box
237 Edmond, OK. 73013 Telephone 405-524-9006. The
Impact Statement will be available on www.okvetboard.com.
CONTACT PERSON:

Will Brogden (405) 524-9006

[OAR Docket #10-1216; filed 10-7-10]

TITLES32. COMMERCIAL PET BREEDERS
ACT
CHAPTER 10. LICENSING AND
SUPERVISION

[OAR Docket #10-1217]

INTENDED RULEMAKING ACTION:

Notice of proposed PERMANENT rulemaking
PROPOSED RULES:

Subchapter 1. General Provisions [NEW]

Subchapter 2. Licensing [NEW]

Subchapter 3. Violations, Complaints, Investigations and

Enforcement [NEW]
SUMMARY:

The proposed rules are necessary to implement the
Commercial Pet Breeders Act, and they set forth the procedures
and standards the Board will follow in licensing commercial
pet breeders, conducting investigations and the enforcing of
the Act.

AUTHORITY:

59 O.S. Supp.2010, SEC. 5001 et seq.; Commercial Pet
Breeders Act
COMMENT PERIOD:

Written comments will be accepted November 1,
2010 through December 1, 2010 at: Oklahoma Board of
Commercial Pet Breeders, 3126 So Boulevard, Box 237
Edmond, OK 73013, Attn: Will Brogden. Persons wishing
to present their views in writing may do so before 5:00pm on
December 1, 2010.

PUBLIC HEARING:

Public Hearing is scheduled on December 9, 2010,
4:00p.m.at 201 N.E. 38t Terr, Suite 1, Oklahoma City,
Oklahoma 73105. Telephone 405-524-9006. Anyone who
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wishes to speak must sign in at the door by 3:45pm and a time
limit for comments may apply.

REQUESTS FOR COMMENTS FROM BUSINESS
ENTITIES:

Business entities affected by these proposed rules are
requested to provide the agency with information, in dollar
amounts if possible, about the increase in the level of direct
costs, indirect costs, or other costs expected to be incurred
by the business entity due to compliance with the proposed
rules. Business entities may submit this information in writing
to Will Brogden at the above address during the period from
November 1, 2010, through December 1, 2010.

COPIES OF PROPOSED RULES:

Copies of the proposed rules may be obtained from
the Oklahoma Board of Commercial Pet Breeders,
3126 So. Boulevard, Box 237 Edmond, OK 73013.
Telephone 405-524-9006. The Rules will be available on
www.okvetboard.com.

RULE IMPACT STATEMENT:

The rule impact statement which includes a brief
summary of the rules, the proposed actions being taken,
the circumstances which created the need for the rules, and the
intended effect of the rules may be obtained from the Oklahoma
Board of Commercial Pet Breeders, 3126 So. Boulevard, Box
237 Edmond, OK. 73013 Telephone 405-524-9006. The
Impact Statement will be available on www.okvetboard.com.
CONTACT PERSON:

Will Brogden (405) 524-9006

[OAR Docket #10-1217; filed 10-7-10]

TITLES32. COMMERCIAL PET BREEDERS
ACT
CHAPTER 15. OPERATIONS GUIDELINES

[OAR Docket #10-1218]

INTENDED RULEMAKING ACTION:

Notice of proposed PERMANENT rulemaking
PROPOSED RULES:

Subchapter 1. General Provisions [NEW]

Subchapter 2. Minimum Housing and Care Standards

[NEW]
Subchapter 3. Minimum Transportation and Sales
Standards [NEW)]
Subchapter 4. Recordkeeping and Sales Requirements
[NEW]
SUMMARY:

The proposed rules are necessary to interpret and implement
the Commercial Pet Breeders Act, and they set forth the
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minimum standards that commercial pet breeders must adhere
to in the conduct of commercial pet breeding activities,
including housing and care standards, and transportation, sales
and recordkeeping requirements.

AUTHORITY:

59 0.S. Supp.2010, SEC. 5001 et seq.; Commercial Pet
Breeders Act
COMMENT PERIOD:

Written comments will be accepted November 1,
2010 through December 1, 2010 at: Oklahoma Board of
Commercial Pet Breeders, 3126 So Boulevard, Box 237
Edmond, OK 73013, Attn: Will Brogden. Persons wishing
to present their views in writing may do so before 5:00pm on
December 1, 2010.

PUBLIC HEARING:

Public Hearing is scheduled on December 9, 2010,
4:00p.m.at 201 N.E. 38t Terr, Suite 1, Oklahoma City,
Oklahoma 73105. Telephone 405-524-9006. Anyone who
wishes to speak must sign in at the door by 3:45pm and a time
limit for comments may apply.

REQUESTS FOR COMMENTS FROM BUSINESS
ENTITIES:

Business entities affected by these proposed rules are
requested to provide the agency with information, in dollar
amounts if possible, about the increase in the level of direct
costs, indirect costs, or other costs expected to be incurred
by the business entity due to compliance with the proposed
rules. Business entities may submit this information in writing
to Will Brogden at the above address during the period from
November 1, 2010, through December 1, 2010.

COPIES OF PROPOSED RULES:

Copies of the proposed rules may be obtained from
the Oklahoma Board of Commercial Pet Breeders,
3126 So. Boulevard, Box 237 Edmond, OK 73013.
Telephone 405-524-9006. The Rules will be available on
www.okvetboard.com.

RULE IMPACT STATEMENT:

The rule impact statement which includes a brief
summary of the rules, the proposed actions being taken,
the circumstances which created the need for the rules, and the
intended effect of the rules may be obtained from the Oklahoma
Board of Commercial Pet Breeders, 3126 So. Boulevard, Box
237 Edmond, OK. 73013 Telephone 405-524-9006. The
Impact Statement will be available on www.okvetboard.com.
CONTACT PERSON:

Will Brogden (405) 524-9006

[OAR Docket #10-1218; filed 10-7-10]
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Cancelled Hearings/Comment Periods

If an agency cancels a hearing or comment period announced in a published Notice of Rulemaking Intent, the agency must
submit a notice of such cancellation to the Office of Administrative Rules (OAR). The OAR publishes the cancellation notice in the
next possible issue of the Register.

For additional information on cancelled hearings and comment periods, see OAC 655:10-7-27.

TITLE 450. DEPARTMENT OF MENTAL TITLE 450. DEPARTMENT OF MENTAL
HEALTH AND SUBSTANCE ABUSE HEALTH AND SUBSTANCE ABUSE
SERVICES SERVICES

CHAPTER 15. CONSUMER RIGHTS CHAPTER53. STANDARDS AND CRITERIA
FOR CERTIFIED PEER RECOVERY
[OAR Docket #10-1214] SUPPORT SPECIALISTS
RULEMAKING ACTION: [OAR Docket #10-1209]
Cancelled comment period and public hearing relating to a
proposed PERMANENT rulemaking action. RULEMAKING ACTION:
PROPOSED RULES: Cancelled comment period and public hearing relating to a
Chapter 15. Consumer Rights [AMENDED] proposed PERMANENT rulemaking action.
REGISTER PUBLICATION OF NOTICE: PROPOSED RULES:
The Notice of Rulemaking Intent for this action was Chapter 53. Standards and Criteria for Certified Peer
published at 28 Ok Reg 45. Recovery Support Specialists [NEW]
CANCELLED COMMENT PERIOD: REGISTER PUBLICATION OF NOTICE:
October 2, 2010 to November 2, 2010. The Notice of Rulemaking Intent for this action was
CANCELLED PUBLIC HEARING: published at 28 Ok Reg 46.
2:00 p.m., November 4, 2010, Oklahoma Department of =~ CANCELLED COMMENT PERIOD:
Mental Health and Substance Abuse Services, 1200 NE 13th October 2, 2010 to November 2, 2010.
Street, Oklahoma City, Oklahoma. CANCELLED PUBLIC HEARING:
ADDITIONAL INFORMATION: 3:00 p.m., November 4, 2010, Oklahoma Department of

Another comment period and public hearing will be  Mental Health and Substance Abuse Services, 1200 NE 13t
announced at a later date. For additional information, contact  Street, Oklahoma City, Oklahoma.
Stephanie Kennedy, Administrative Rules Liaison, at (405)  ADDITIONAL INFORMATION:

522-3871 or skennedy@odmhsas.org. Another comment period and public hearing will be
) announced at a later date. For additional information, contact
[OAR Docket #10-1214; filed 10-4-10] Stephanie Kennedy, Administrative Rules Liaison, at (405)

522-3871 or skennedy@odmhsas.org.
[OAR Docket #10-1209; filed 9-29-10]
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Submissions for Review

Within 10 calendar days after adoption by an agency of a proposed PERMANENT rulemaking action, the agency must submit
the proposed rules to the Governor and the Legislature for review. In addition, the agency must publish in the Register a "statement"
that the rules have been submitted for gubernatorial/legislative review.

For additional information on submissions for gubernatorial/legislative review, see 75 O.S., Section 303.1, 303.2, and 308.

TITLE 435. STATE BOARD OF MEDICAL 435:20-9-3. Continuing education categories
LICENSURE AND SUPERVISION SUBMITTED TO GOVERNOR;
CHAPTER 20. PHYSICAL THERAPISTS September 24, 2010
AND ASSISTANTS SUBMITTED TO HOUSE:
September 24, 2010
[OAR Docket #10-1208] SUBMITTED TO SENATE:

September 24, 2010
RULEMAKING ACTION:

Submission for gubernatorial and legislative review [OAR Docket #10-1208; filed 9-28-10]
RULES: S
Subchapter 9. Continuing Education
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Emergency Adoptions

An agency may adopt new rules, or amendments to or revocations of existing rules, on an emergency basis if the agency
determines that "an imminent peril exists to the preservation of the public health, safety, or welfare, or that a compelling public interest
requires an emergency rule[s] . . . . [A]Jn agency may promulgate, at any time, any such [emergency] rule[s], provided the Governor

firstapproves such rule[s]" [75 O.S., Section 253(A)].

An emergency action is effective immediately upon approval by the Governor or on a later date specified by the agency in the
preamble of the emergency rule document. An emergency rule expires on July 15 after the next regular legislative session following
promulgation, or on an earlier date specified by the agency, if not already superseded by a permanent rule or terminated through

legislative action as described in 75 O.S., Section 253(H)(2).

Emergency rules are not published in the Oklahoma Administrative Code; however, a source note entry, which references
the Register publication of the emergency action, is added to the Code upon promulgation of a superseding permanent rule or

expiration/termination of the emergency action.

For additional information on the emergency rulemaking process, see 75 O.S., Section 253.

TITLE 25. OKLAHOMA AERONAUTICS
COMMISSION
CHAPTER 30. AIRCRAFT PILOT AND
PASSENGER PROTECTION ACT

[OAR Docket #10-1212]

RULEMAKING ACTION:
EMERGENCY adoption
RULES:
Subchapter 1. General Provisions [NEW]
25:30-1-1 [NEW]
25:30-1-2 [NEW]
25:30-1-3 [NEW]
25:30-1-4 [NEW]
25:30-1-5 [NEW]
Subchapter 3. Application Requirements [NEW]
25:30-3-1 [NEW]
25:30-3-2 [NEW]
25:30-3-3 [NEW]
25:30-3-4 [NEW]
Subchapter 5. Obstruction Standards [NEW]
25:30-5-1 [NEW]
25:30-5-2 [NEW]
Subchapter 7. Notice, Determination and Commission Actions [NEW]
25:30-7-1 [NEW]
25:30-7-2 [NEW]
25:30-7-3 [NEW]
25:30-7-4 [NEW]
25:30-7-5 [NEW]
25:30-7-6 [NEW]
Subchapter 9. Permits [NEW]
25:30-9-1 [NEW]
25:30-9-2 [NEW]
25:30-9-3 [NEW]
Subchapter 11. Miscellaneous Provisions [NEW]
25:30-11-1 [NEW]
Appendix A. Survey Type Adjustment [NEW]
AUTHORITY:
Oklahoma Aeronautics Commission, 3 O.S. Section 120.1.
DATES:
Adoption:
August 12, 2010
Approved by Governor:
September 17, 2010
Effective:
Immediately upon Governor's approval
Expiration:
Effective through July 14, 2011, unless superseded by another rule or
disapproved by the Legislature
FINDING OF EMERGENCY:
HB 2919, the Aircraft Pilot and Passenger Protection Act, was passed by
the Legislature this past session and signed into law by Governor Henry. The
bill goes into effect as of October 1, 2010. Emergency rules are needed to

November 1, 2010

state guidelines for the permitting process noted in the bill and to ensure those
guidelines will be in place as soon as the bill becomes law on October 1, 2010.
ANALYSIS:

The emergency rules set the requirements and procedures to be followed
by the Aeronautics Commission in the administration and enforcement of its
duties regarding the construction of a structure in the vicinity of a public-use
airport and notification to military airports in the state of Oklahoma.
CONTACT PERSON:

Treasure Tytenicz, Government Affairs Liaison and Aviation Education
Coordinator, Oklahoma Aeronautics Commission, 120 N. Robinson, Suite
1244W, Oklahoma City, OK 73120, (405) 604-6901

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED AND EFFECTIVE
UPON APPROVAL BY THE GOVERNOR AS SET
FORTHIN750.S.,SECTION 253 (D):

SUBCHAPTER 1. GENERAL PROVISIONS

25:30-1-1. Purpose

The purpose of this chapter is to set administrative rules
for the implementation of HB 2919 - the Aircraft Pilot and
Passenger Protection Act. This chapter establishes the require-
ments and procedures to be followed by the Commission in the
administration and enforcement of its duties under Title 3, Ok-
lahoma Statues, Section 120.1 for construction of structures in
the vicinity of public-use airports.

25:30-1-2. Definitions

The following words and terms, when used in this Chapter,
shall have the following meaning, unless the context clearly
indicates otherwise:

"Airport elevation" is the highest point of an airport's
usable runways measured in feet from mean sea level;

""Airport reference point' is the geometrical center of all
usable runways:;

""Applicant' is an individual, firm, partnership, corpora-
tion, association, or body politic and includes a trustee, re-
ceiver, assignee, or other similarly authorized representative of

any of them;
""Approach surface' is an imaginary surface shaped like

a trapezoid:
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(A) longitudinally centered on the extended run-

of the armed services of the United States government. Pub-

way centerline at a public-use airport,
(B) beginning two hundred (200) feet beyond the

lic-use airport shall not include any privately owned airport for
private use as identified by the FAA, or any airport owned by

end of each runway pavement and at the runway end

a municipality with a population exceeding five hundred thou-

elevation
(C) having an inner-edge width of one thousand

sand (500,000) according to the most recent Federal Decennial
Census;

(1,000) feet expanding outward uniformly to a width
of sixteen thousand (16,000) feet at the outer edge,

"Runway'" means the portion of an airport designated as
the area used for the landing or takeoff of aircraft;

and
(D) sloping upward for a distance of ten thousand

"Runway protection zone' is a trapezoidal zone cen-
tered along the extended runway centerline, beyond each end

(10,000) feet at a slope of fifty (50) to one (1), with

of the primary surface, two thousand five hundred (2,500) feet

an additional forty thousand (40,000) feet at a slope

long, with an inner width of one thousand (1,000) feet and an

of forty (40) to one (1);
""Commission' means the Oklahoma Aeronautics Com-

outer width of one thousand seven hundred fifty (1,750) feet.
The function of the runway protection zone is to enhance the

MIsSion Or a SUCCessor agency;
""Conical surface" is an imaginary surface extending out-
ward and upward from the periphery of the horizontal surface

protection of people and property on the ground;
"'Structure’ means any constructed or installed object,
including, but not limited to, buildings, towers, wind turbines,

at a slope of twenty (20) to one (1) for a horizontal distance of

smokestacks, electronic transmission or receiving towers, and

four thousand (4,000) feet;
"FAA'" means the Federal Aviation Administration or a

antennae and overhead transmission lines. The term does not
include:

SUCCEessor agency;

"Horizontal surface' is an imaginary horizontal plane
one hundred fifty (150) feet above the established airport eleva-
tion, the perimeter of which is constructed by swinging arcs of
ten thousand (10,000) feet radii from a point located on the ex-
tended runway centerline two hundred (200) feet beyond each

(A) any aviation navigational aids that are fixed by
function, or
(B) any construction or installed object on property
owned by the federal government; and
"Total structure height' means the elevation of the
ground above mean sea level at the structure's location, plus

end of runway pavement and connecting the adjacent arcs by

the height of the structure above ground level in feet, plus the

lines tangent to those arcs;

""Incompatible purpose’ means the use of a building or
structure as a residence, educational center (including all types
of primary and secondary schools, preschools, and child-care
facilities), places of worship, hospital, medical inpatient treat-
ment facility, nursing/convalescent home, retirement home, or
similar use;

""Legal representative’ means a person who is autho-
rized to legally bind an entity;

"Permit’’ means a permit issued by the Commission un-
der this act;

""Person’’ means an individual, firm, partnership, corpo-
ration, association, or body politic and includes a trustee, re-
ceiver, assignee, or other similarly authorized representative of
any of them;

"Primary surface is a surface longitudinally centered
on a runway. When the runway has a specially prepared hard
surface, the primary surface extends two hundred (200) feet
beyond each end of that runway; but when the runway has no
specially prepared hard surface, or planned hard surface, the
primary surface ends at each end of that runway. The elevation
of any point on the primary surface is the same as the elevation
of the nearest point on the runway centerline. The width of the
primary surface is one thousand (1,000) feet;

""Public-use airport' means a structure or an area of land
or water that is designed and set aside for the landing and tak-
ing off of aircraft, is utilized or to be utilized by and in the
interest of the public for the landing and taking off of aircraft
and is identified by the FAA as a public-use airport. Public-use
airport shall include any military airport operated by a branch

Oklahoma Register (Volume 28, Number 4)

applicable survey type adjustment.

25:30-1-3. Who is required to file
A person shall obtain a permit from the Commission prior
to the construction or installation of any of the following near
a public-use airport:
(1) Any proposed structure for an incompatible pur-
pose in the primary surface or the runway protection zone;
(2)  Any structure, alteration or addition to a structure
within three (3) statute miles from the airport reference
point of a public-use airport, that would result in a total
structure height in excess of one hundred fifty (150) feet
above the established airport elevation; and
(3)  Any structure, alteration or addition to a structure
that would result in a total structure height greater than
the horizontal, conical or approach surfaces, as defined in
25:30-1-2 of the Aircraft Pilot and Passenger Protection
Act.

25:30-1-4. Who is not required to file
A permit from the Commission shall not be required for
the following:
(1) For mobile or temporary equipment used to con-
struct or install a new structure or to perform routine main-
tenance, repairs, or replace parts of an existing structure;
or
(2) Torepair, replace, or alter an existing structure that
would not result in a total structure height greater than
the horizontal, conical or approach surfaces as defined in
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Section 25:30-1-2, or change the location of an existing
structure.

(3)  Structures that exist or have an approved building
permit from the local authority with jurisdiction over the
property that the structure is proposed to be constructed
upon, prior to October 1, 2010.

25:30-1-5. Violations

Each violation of the Aircraft Pilot and Passenger Protec-
tion Act, or rulings promulgated by the Commission pursuant
to this act, shall constitute a misdemeanor punishable by a fine
of not more than Five Hundred Dollars ($500.00). Each day
that such a failure continues constitutes a separate violation.
In addition, the Commission may institute in any court of gen-
eral jurisdiction, an action to prevent, restrain, correct, or abate
any violation of this act, or any rules adopted or orders issued
by the Commission pursuant to this act. The court may grant

(2)  Forconstruction or alteration of a structure in a hor-

izontal, conical, or approach surface in accordance with

section 25:30-5-2: a copy of FAA Form 7460-1, if re-

quired to be submitted to the FAA.
(c) When to file for a permit. If FAA Form 7460-1 is re-
quired to be filed for the proposed construction, then an appli-
cation for a permit pursuant to Section 25:30-1-3 shall be filed
at the same time the FAA Form 7460-1 is sent to the FAA, or
at any time before that. If FAA Form 7460-1 is not required
to be filed with the FAA, then the application shall be filed at
least thirty (30) days before the earlier of the following:

(1) The date the proposed construction or alteration is

to begin; or

(2) The date an application for a construction or build-

ing permit is to be filed with the municipality.

25:30-3-2. Acceptance of application and

such relief, by way of injunction, which may be mandatory, or
otherwise, as may be necessary under this act and the applica-
ble rules or orders of the Commission issued under this act.

SUBCHAPTER 3. APPLICATION
REQUIREMENTS

25:30-3-1. Application form and time of notice
(@) Form. Each person that is required to file for a permit
from the Commission in accordance with 25:30-1-3, shall send
one original and one copy of OAC form A-1 to the Commis-
sion or on an electronic form approved by the Commission.
Copies of the Form may be obtained free of charge from the
Commission's Office or downloaded in electronic format from
the Commission's website. The Commission will make avail-
able a web-based application for online permit application that
is consistent with the requirements set forth in Title 62 of the
Oklahoma Statutes.
(b) Additional application requirements. Applications to
the Commission for a permit in accordance with the provisions
of these rules shall include the following in addition to the re-
guirements of 25:30-3-1(a):
(1) For construction in a primary surface or runway
protection zone, in accordance with section 25:30-5-1:
(A) The following statement signed by a legal rep-
resentative of the applicant: "The applicant acknowl-
edges for itself, its heirs, its successors, ant its assigns,
that the real estate described in this application is lo-
cated in the primary surface or the runway protection
zone of a public-use airport, and that the applicant is
building a structure upon this real estate, with the full
knowledge and acceptance that it may be incompat-
ible with the normal airport operations including the
landing and takeoff of aircraft."”
(B) if notice is required to be filed with FAA, a
copy of the FAA Form 7460-1, "Notice of Proposed
Construction or Alteration", as described in 14 CFR
part 77, sub-part B, Section 17, to be submitted to the
FAA.
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amendments

(@ Complete applications. The date of receipt of an appli-
cation shall be the date the Commission determines an appli-
cation is complete in all respects including application fee in
accordance with 25:30-3-4, and this date termed as the "date
of record" shall be noted in the records.
(b) Incomplete applications. If the Commission deter-
mines the application is incomplete, the Commission shall
advise the applicant and a period of sixty (60) days shall
be allowed for the refiling of a complete application. If the
Commission determines that a completed application was
not submitted within the time allowed, the Commission will
consider the application withdrawn, unless the Commission
agrees to give the applicant more time.
(c) Application amendments. Applications shall be
amended or revised by the applicant or his legal represen-
tative. Amendments to the application will be classified
as _either minor or major, depending upon the nature of the
amendment requested.

(1) Minor amendments are administrative in nature

and do not amend the location or total height of the pro-

posed structure. Also, a minor amendment will not amend

the "date of record" of the application.

(2) Major amendments are defined as those that affect

the location and/or the total structure height. The "date of

record" for a completed application will be revised once

the amendment has been accepted by the Commission.

25:30-3-3. Applications filed later than provided in
section 25:30-3-1 subsection (c).
Applications not filed in accordance with the provisions
of section 25:30-3-1(c), or filed after construction has begun,
will be assessed penalties or be subject to action in accordance

with 25:30-1-5.

25:30-3-4. Fees

Pursuant to Title 3, Oklahoma Statues, Section 120.1 for
construction of structures in the vicinity of public-use airports,
the Commission shall charge reasonable fees for services ren-
dered, not to exceed Two Hundred Dollars ($200.00). All fees
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shall be paid to the Oklahoma Aeronautics Commission. Re-

quired fees must be paid before any action will be taken by the

Commission on the matter relating thereto and before the is-

suance of any permit. Permit fees will not be refunded if the

application for a permit is denied or withdrawn. The following

fees will be charged:
(1) Application for a new permit: $200.00

(2) Minor amendment to application: $50.00
(3)  Major amendment to application: $100.00
(4) Amendments to an existing permit: $100.00

SUBCHAPTER5. OBSTRUCTION STANDARDS

25:30-5-1. Incompatible structures
The construction of a structure for an incompatible pur-

pose within the primary surface or the runway protection zone
is presumed to be incompatible with normal airport operations
including the landing and takeoff of aircraft.

25:30-5-2. Tall structures

Any structure or alteration to a structure is presumed to be
a hazard to air navigation if its total structure height is greater
than the horizontal, conical or approach surfaces, as defined in
Section 25:30-1-2 of the Aircraft Pilot and Passenger Protec-
tion Act.

SUBCHAPTER 7. NOTICE, DETERMINATION
AND COMMISSION ACTIONS

25:30-7-1. Commission review

(@) Upon receiving an application, the Commission shall no-
tify a legal representative of the public-use airport owner af-
fected by the application and solicit comments from the airport
owner.

(b) In determining whether to issue a permit, the Commis-
sion shall consider sections 25:30-5-1 and 25:30-5-2, and the
following:

(1) The nature of the terrain and height of existing

structures;

(2) Public and private interests and investments:

(3)  The character of flying operations and planned de-
velopments of an airport;

(4)  Whether the construction of the proposed structure
would cause an increase in the minimum descent altitude
or the decision height at the affected airport;

(5) Technological advances;

(6) The safety of persons on the ground and in the air;
(7) Land use density;

(8) Comments from all interested persons;

(9) Findings and determinations of other government
agencies;

(10) Depending upon the type of survey used, an adjust-

ment will be made to the horizontal and vertical measure-
ments of the proposed structure as described in Appendix
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25:30-7-3.

A of this Chapter. If the survey type (horizontal and verti-
cal) is not certified by a licensed engineer or a licensed sur-
veyor, a horizontal adjustment of plus or minus two hun-
dred fifty (250) feet and a vertical adjustment of fifty (50)
feet will be applied to the structure measurements;

(11) Any other information the Commission finds perti-
nent to that applications review.

25:30-7-2. Review time period
The review time period for an application will commence

once a complete application has been accepted in accordance

with section 25:30-3-2.
(1) IfFAAForm 7460-1 is also required to be filed with
FAA, then the Commission shall notify the applicant of its
determination within thirty (30) days of the FAA complet-
ing its aeronautical study. If the applicant has not been
notified by the Commission of its determination within
thirty (30) days of the FAA completing its aeronautical
study, then the applicant shall notify the Commission that
it has not received notice of the Commission's determina-
tion. The Commission shall then have seven (7) working
days from the date of the applicant's notice to notify the
applicant of its determination. Nothing herein precludes
the Commission from making its determination before the
FAA completes its aeronautical study.
(2) IfFAA Form 7460-1 is not required, then the Com-
mission shall notify the applicant of its determination
within sixty (60) days of date of record. If the applicant
has not been notified by the Commission of its deter-
mination within sixty (60) days of date of record, then
the applicant shall notify the Commission that it has not
received notice of the Commission's determination. The
Commission shall then have seven (7) working days from
the date of the applicant's notice to notify the applicant of
its determination.

Commission's determination
The Commission's review of an application can lead to the
following determinations:
(1) The proposed construction would not exceed any
standard as set forth in sections 25:30-5-1 or 25:30-5-2
and is therefore approved:;
(2) The proposed construction would exceed the
obstruction standards set forth in sections 25:30-5-1 or
25:30-5-2 and is therefore denied;
(3) The proposed construction would exceed the
obstruction standards set forth in sections 25:30-5-1 or
25:30-5-2; however, due to other considerations listed in
section 25:30-7-1, the application is approved; and
(4)  The proposed construction is not located in an area
that is requlated in accordance with 25:30-1-3; therefore,
a permit from the Commission is not required.
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25:30-7-4. Actions required for approved

applications
Upon the determination of the Commission to approve an

25:30-7-6. Construction of works.
A permit issued in accordance with the provisions of the
Aircraft Pilot and Passenger Protection Act is valid only if the

application, an original permit shall be forwarded to the appli-

proposed structure has been constructed within ten (10) years

cant. The applicant shall complete the following steps:
(1) The applicant for a permit under Section 25:30-1-3

of the issuance of a permit by the Commission pursuant to
Section 25:30-7-4.

shall record each permit issued by the Commission in the
office of the county clerk for the county where the struc-
ture is located not later than thirty (30) business days after
the Commission issues the permit. If a structure is located
in more than one county, the county that contains the ma-
jority of the structure is the county in which the permit
must be filed. A permit issued under Section 25:30-1-3
(1) shall contain the following statement: "The permittee
acknowledges for itself, its heirs, its successors, and its as-
signs, that the real estate described in this permit is located
within the primary surface or the runway protection zone
of a public-use airport, and that the permittee is building a
structure upon this real estate with the full knowledge and
acceptance that it may be incompatible with normal airport
operations including the landing and takeoff of aircraft.";
(2)  Every permit issued by the Commission shall spec-
ify that obstruction markers, markings, lighting, or other
visual or aural identification required to be installed on or
in the vicinity of the structure shall conform to federal laws
and requlations; and

(3) A permitissued in accordance with the provisions
of Section 25:30-7-3 is valid only after the Commission
receives a certified copy of the recorded permit with the
recording data from the county clerk of the county in
which the structure is located.

25:30-7-5. Denial of permit
(@) Denial of permit and notification. If the Commission

determines that a permit should not be issued under the provi-
sions of these rules, the Commission shall notify the applicant
in writing of its determination by sending it through certified
or registered mail to the applicant at the address specified in
the application.

(b) Final determination and/or reconsideration. The
determination is final thirty (30) days after notification of
the determination is served, unless the applicant, within the
thirty-day period, requests reconsideration in writing to the
Commission and provides written evidence showing why the
application should have been approved. The Commission
has up to a period of thirty (30) days from the receipt of the
request. The Commission shall notify the applicant of its
determination as specified in subsection (a) of this section. In
the event of a second denial by the Commission of the permit
request, the applicant can request a hearing before the Com-
mission with reference to the application. A hearing under
this section shall be open to the public. The applicant may
appear and be heard either in person or by counsel and may
present pertinent evidence and testimony. At the hearing, the
applicant has the burden to show cause why the Commission
should have issued the permit to erect the proposed structure.
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SUBCHAPTER 9. PERMITS

25:30-9-1. Contents of permits
(@ Every permitissued by the Commission shall contain the
following:
(1) The date the permit is issued.
(2) The county or counties in which the structure(s) is
or are located.
(3) The permit number and date issued, which shall
be the date the permit is approved by the Commission or
where appropriate, by the Director.
(4) The name and address to whom issued.
(5)  The purpose for which the structure will be used.
(6) Survey information of the site location and total
height of the structure provided with the application.
(7)  Any other items to be specified by the Commission.
(b) Inaddition to the above, the permit shall contain any ad-
ditional terms, conditions, limitations, or restrictions the Com-
mission may prescribe.

25:30-9-2. Acceptance of permit by permittee
Acceptance of the permit shall be an acknowledgement

and agreement that permittee will comply with all the terms,

provisions, limitations, conditions and restrictions contained in

the permit.

25:30-9-3. Amendments to permit

The Commission shall consider amendments to permits
that are administrative in nature including the transfer of own-
ership rights. The permit holder or his legal representative shall
notify the Commission in writing of the amendments to the per-
mit and shall provide the affected permit number(s). Changes
to the location or the total height of a permitted structure will
require the applicant to obtain a new permit.

SUBCHAPTER 11. MISCELLANEOQOUS
PROVISIONS

25:30-11-1. Military airspace

(@) Any person required to notify the FAA of any proposed
construction or alteration pursuant to Subpart B of Section
77.13 of the Federal Aviation Regulations Part 77, that in re-
sponse receives an acknowledgement from the FAA that fur-
ther aeronautical study is required to determine whether the
proposed construction or alteration would be a hazard to air
navigation, shall, upon requesting further aeronautical study
by the FAA, concurrently notify the Commission of the request
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and shall provide the Commission with true and correct copies
of all relevant filings made with the FAA.
(b) Upon receipt of such notification of the filing of a re-

(€) The Commission further shall use its best efforts to es-
tablish reqular and consistent communication with the FAA to
encourage sharing of information regarding construction or al-

quest for further aeronautical study, the Commission shall give

teration in a military training route or slow-speed low-altitude

timely notice thereof to the Oklahoma Strategic Military Plan-

training route within the state of Oklahoma with appropriate

ning Commission, or any successor agency, and to any military

state agencies and military installations.

airport within Oklahoma potentially affected by the proposed
construction or alteration.
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APPENDIXA. SURVEY TYPE ADJUSTMENT [NEW]

Survey Horizontal Survey Vertical
Type Adjustment Type Adjustment
1 +20 ft (6 m) A +3 ft (1. m)
2 +50 ft (15 m) B +10 ft (3 m)
3 +100 ft (30 m) Cc +20 ft (6 m)
4 +250 ft (75 m) D +50 ft (15 m)
5 +500 ft (150 m) E +125 ft (38 m)

[OAR Docket #10-1212; filed 9-30-10]

TITLE 252. DEPARTMENT OF
ENVIRONMENTAL QUALITY
CHAPTER 4. RULES OF PRACTICE AND
PROCEDURE

[OAR Docket #10-1219]

RULEMAKING ACTION:

EMERGENCY adoption

RULES:

Subchapter 7. Environmental Permit Process

Part5. Land Protection Division Tiers and Time Lines
252:4-7-61 [REVOKED]

252:4-7-62 [REVOKED]

252:4-7-63 [REVOKED]

AUTHORITY:

Environmental Quality Board powers and duties, 27A O.S. § 2-2-101; the

Hazardous Waste Management Advisory Council powers and duties, 27A O.S.
§ 2-2-201; and the Oklahoma Brownfields Voluntary Redevelopment Act, 27A
0.S. §2-15-101 et seq.

DATES:

Comment Period:

March 5 through April 16, 2010; July 15 through August 16, 2010.

Public Hearings:

April 22, 2010 Hazardous Waste Management & Advisory Council
August 24, 2010 Environmental Quality Board

83

Adoption:

August 24, 2010
Approved by Governor:

September 17, 2010
Effective:

Immediately upon Governor's approval
Expiration Date:

Effective through July 14, 2011, unless superseded by another rule or
disapproved by the Legislature
SUPERSEDED EMERGENCY ACTIONS:

N/A
INCORPORATIONS BY REFERENCE:

N/A
FINDING OF EMERGENCY:

The Hazardous Waste Management Advisory Council (HWMAC) was
unable to hold its meetings originally scheduled for January 28, 2010, and
then rescheduled for February 8, 2010, due to the two snow and ice storms
that moved through the State on those dates. Additionally, the Environmental
Quality Board cancelled its June 2010 meeting due to inclement weather.
Because the proposed rules that were to be considered during the January-
June 2010 timeframe contain some critical provisions that, once adopted, will
allow the DEQ to award ARRA funds for Brownfields projects, the DEQ found
it necessary to offer the proposed rules to the HWMAC as emergency rules
in its April 2010 rulemaking hearing. Chapter 221, Subchapter 7, contains
proposed rules dealing with the Brownfields Revolving Loan Fund (RLF)
which provides low interest loans and subgrants to any private entities, political
subdivisions, units of local governments (including municipal and county
governments and school districts) and federally recognized Indian tribes
for brownfield cleanup activities. The RLF funds may be used to clean up
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hazardous substances, pollutants, contaminants, petroleum, mine-scarred land
and controlled substances. The DEQ has received ARRA stimulus monies for
the RLF and must make reasonable progress on making loans and/or subgrants
with the funds by October 1, 2010. The new proposed RLF rules must be
effective before DEQ can make loans and/or subgrants using the ARRA funds.
The DEQ therefore finds that a compelling public interest exists, requiring an
emergency rule adoption.

ANALYSIS:

In 2009, the Oklahoma legislature amended the Oklahoma Brownfields
Voluntary Redevelopment Act to better streamline the Brownfields program.
One of the amendments clarified that a Certificate of Completion and a
Certificate of No Action Necessary were not "permits" as defined in 27A O.S.
§ 2-14-103. Therefore, it is no longer necessary for the Brownfields program
to conform to the permitting tier hierarchy.

This rule revocation process is progressing in tandem with the rulemaking
for the new Chapter 221 which includes rules for public involvement in the
Brownfields process.

CONTACT PERSON:

Rita Kottke, Land Protection Division, Department of Environmental
Quality, P.O. Box 1677, Oklahoma City, OK 73101-1677, e-mail at
rita.kottke@deq.ok.gov, phone 405-702-5157, or fax 405-702-5101.

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED AND EFFECTIVE
UPON APPROVAL BY THE GOVERNOR AS SET
FORTH IN750.S.,§ 253(D):

252:4-7-61. Brownfields applications - Tier |

[REVOKED]

252:4-7-62. Brownfields applications - Tier |1

[REVOKED]
. i ' o for all Cortificates.

252:4-7-63. Brownfields applications - Tier 111

[REVOKED]
None:

[OAR Docket #10-1219; filed 10-8-10]

TITLE 252. DEPARTMENT OF
ENVIRONMENTAL QUALITY
CHAPTER 220. BROWNFIELDS [REVOKED]

[OAR Docket #10-1220]

RULEMAKING ACTION:

EMERGENCY adoption
RULES:

Chapter 220. Brownfields [REVOKED]

AUTHORITY:

Environmental Quality Board powers and duties, 27A O.S. § 2-2-101; the
Hazardous Waste Management Advisory Council powers and duties, 27A O.S.
§ 2-2-201; and the Oklahoma Brownfields Voluntary Redevelopment Act, 27A
O.S. (Supp 2009) § 2-15-101 et seq.

DATES:
Comment Period:

March 5 through April 16, 2010; July 15 through August 16, 2010.
Public Hearings:

April 22, 2010 Hazardous Waste Management & Advisory Council
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August 24, 2010 Environmental Quality Board
Adoption:

August 24, 2010
Approved by Governor:

September 17, 2010
Effective:

Immediately upon Governor's approval.

Expiration Date:

Effective through July 14, 2011, unless superseded by another rule or
disapproved by the Legislature
SUPERSEDED EMERGENCY ACTIONS:

None.

INCORPORATIONS BY REFERENCE:

None.

FINDING OF EMERGENCY:

The Hazardous Waste Management Advisory Council (HWMAC) was
unable to hold its meeting originally scheduled for January 28, 2010, and
then resheduled for February 8, 2010, due to the two snow and ice storms that
moved through the State on those dates. Additionally, the Environmental
Quality Board cancelled its June 2010 meeting where the proposed rules were
to have been heard.

Because the proposed rules that were to be considered during the January -
February 2010 timeframe contain some critical provisions that, once adopted,
will allow the DEQ to award ARRA funds for Brownfields projects, the DEQ
finds it necessary to offer the proposed rules to the HWMAC as emergency
rules at this time. Chapter 221, Subchapter 7, contains proposed rules dealing
with the Brownfields Revolving Loan Fund (RLF) which provides low interest
loans and subgrants to any private entities, political subdivisions, units of
local governments (including municipal and county governments and school
districts) and federally recognized Indian tribes for brownfield cleanup
activities. The RLF funds may be used to clean up hazardous substances,
pollutants, contaminants, petroleum, mine-scarred land and controlled
substances.

The DEQ has received ARRA stimulus monies for the RLF and must
make reasonable progress on making loans and/or subgrants with the funds by
October 1, 2010. The new proposed RLF rules must be effective before DEQ
can make loans and/or subgrants using the ARRA funds. The DEQ therefore
finds that a compelling public interest exists, requiring an emergency rule
revocation adoption.

ANALYSIS:

Title 252, Chapter 220 was originally promulgated to implement the
Oklahoma Brownfields Voluntary Redevelopment Act, 27A O.S. § 2-15-101
et seq., in order to foster voluntary redevelopment and reuse of abandoned,
idled or underused industrial or commercial facilities at which expansion or
redevelopment of the real property is complicated by pollution. Subsequently,
the federal Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA), 42 U.S.C. § 9601 et seq., was amended to provide
specific grant programs for Brownfields with specific eligibility requirements
and to provide further protections for those persons redeveloping Brownfields
sites. Additionally, the Oklahoma legislature amended the state Brownfields
law in 2009 to better streamline the Brownfields program.

Therefore, the current Brownfields rules, Chapter 220, became inconsistent
with both federal and state law. The DEQ proposes to revoke Chapter 220
and adopt a new Chapter to cover much of the same content but in a more
streamlined context and format. Additionally, the Revolving Loan Fund rules
were rewritten to be in compliance with the federal law.

This rule revocation process is progressing in tandem with the rulemaking
process of the new Chapter 221. For further information, refer to the Notice of
Rulemaking Intent for Chapter 221.

CONTACT PERSON:

Rita Kottke, Land Protection Division, Department of Environmental
Quality, P.O. Box 1677, Oklahoma City, OK 73101-1677, e-mail at
rita.kottke@deq.ok.gov, phone 405-702-5157, or fax 405-702-5101.

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED AND EFFECTIVE
UPON APPROVAL BY THE GOVERNOR, AS SET
FORTH IN750.S.,§ 253(D):
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SUBCHAPTER 1. PURPOSE, AUTHORITY AND
APPLICABILITY [REVOKED]

252:220-1-1.

Purpose, authority and applicability
[REVOKED]

252:220-1-2. Methodology [REVOKED]

252:220-1-5. Consideration of other laws
[REVOKED]
aH—appHeablesmeand—fede;aHaw&and—mle&

SUBCHAPTER 3. APPLICATIONS [REVOKED]

252:220-3-1. Application process [REVOKED]

Fhe-application-process-for-a-Certificate-including-rotice
aﬁ & public-par nelpalue +-shall-be aeeegnela; :'e; e; ;".“E the-Ui

252:220- 3 2.

Application content [REVOKED]
(a-) ligibili . . o

252:220-1-3.

Definitions [REVOKED]

252:220-1-4. Terms not defined by Code or rule

[REVOKED]

Quah%y—@ede—er—%Q—éQldahema—Admmﬁa&we—Gede—De—
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SUBCHAPTER 5. PROCEDURE [REVOKED]

252:220-5-1. Site characterization [REVOKED]

& Memorandum-of-Agreement. The-applicant-and-the
DEQ-shall-execute-a-Memorandum-of-Agreement- (MOA) for
. ization includi sion f bl
sight-costs.

I . | y I |
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252:220-5-2. Risk assessment
@ I iscl . I I if

252:220-5-3. Remedial option evaluation

[REVOKED]

i I%_emedlal options Il_e appll.eal_t sAal |.ele mly_ reme
dial optioi (8)-andshal submit |a,||at|.,e| '.Ig' Ratior .”"e d's.
Susses .|sl_;_laa’sed elea_ 4P .IE"EIS SCORGRHG I.eas'b'l.”% techni
al I,e_asml 'I'.P’ A d.'e"ab.'hp’ EG.I eacn re nleellal GBIHQ' €6 |5|Eel

j j i j 0
éb)eael gpt'g-ﬁ' to-maintai .IHEH'@ usel_el the 5|t|e| . i 4
ferred-option-
252:220-5-4. Remediation plan for preferred option
[REVOKED]
‘ S_tatutely_ |eq|u||en SRS, Fhe appllea_l e a”fl"bﬁ'"“
. i - - - -
(b} Other requirements. The-applicant shall also-identify:
&)  Theremedial-action-objectives (RAOS):

252:220-5-5. Draftsite cleanup plan [REVOKED]
I " il f | beni :

it cl o £ bl ow.
252:220-5-6. Final site cleanup plan [REVOKED]
it » o 250: .

252:220-5-7. Consent Order [REVOKED]
¢ 2 final site.cl o is. | ’ i
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252:220-5-8.  Workplan [REVOKED]
. .

252:220-5-9. Final report [REVOKED]
_ Ille appllle_eul ts Ialllisulls Aia final |_er_ ot which SIH. Hd
sults:

SUBCHAPTER 7. CERTIFICATES [REVOKED]

252:220-7-1. No action determination [REVOKED]

0 i : ) "

252:220-7-2. Completion of Remediation Project
[REVOKED]

. po ".F'.al' |spﬁee; Ho lal 'd. approvalol “I“.e'k E.I eBEQ shal

with-the-Act:

252:220-7-3.  Filing [REVOKED]
“he-apphicant shall file-the Certificate-and submit-a file- _[

SUBCHAPTER 9. VERIFICATION OF
BROWNFIELDS PROJECTS [REVOKED]

252:220-9-1. Applicability [REVOKED]
: FI "IS ?Hbe apter-apphies-to B.'Ig. whfields-projects ehlgl_ble
state-orfederal-funding-seurces:

252:220-9-2. Verification of projects [REVOKED]

The-DEQ-shallverifyeligibility-of Brownfields projects
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SUBCHAPTER 11. BROWNFIELDS CLEANUP and-Section—129-of theSmall-Business-Administration
REVOLVING LOAN FUNDS (BCRLF) Reauthorization-and-Amendment-Act of 1988,
[REVOKED]

252:220-11-2.  Definitions [REVOKED]
252:220-11-1.  Purpose, authority and applicability In-addition-to-the-definitionsfound-in-OAC252:220-1-3;
[REVOKED] the following-words-or-termswhen-used-in-this-Subchapter,

252:220-11-3.  Borrower eligibility [REVOKED]

mentions-them-specifically BCRLFcrosscuttersinclude  252:220-11-4.  Ineligible fund uses [REVOKED]
lieni Land e ooli ) @ - ivitios.
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| laws_unl . .
@ | A | acti

252:220-11-5.  Environmental response requirements

[REVOKED]
@ .
All-environmentalresponse activities carried-out tsing
NGP.

252:220-11-6.  Project selection criteria [REVOKED]

252:220-11-8.  Special terms and conditions

[REVOKED]
followi Giti .
hall : v for eligibl itios.

252:220-11-9.  Loandiscount [REVOKED]

:  the | . i
basis-upon-approval-by-the-DEQ-and-ODOC-
) Gevernmental—borrowers:

252:220-11-7.

Protocol for demonstrating eligibility
[REVOKED]
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252:220-11-10. Insurance [REVOKED]

L e | ted
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[OAR Docket #10-1220; filed 10-8-10]

TITLE 252. DEPARTMENT OF
ENVIRONMENTAL QUALITY
CHAPTER 221. BROWNFIELDS

[OAR Docket #10-1221]

RULEMAKING ACTION:

EMERGENCY adoption
RULES:

Subchapter 1. General Provisions [NEW]

Subchapter 3. The Brownfield Program [NEW]

Subchapter 5. Verification of Brownfields Projects [NEW]

Subchapter 7. Revolving Loan Funds (RLF) [NEW]

AUTHORITY:

Environmental Quality Board powers and duties, 27A O.S. § 2-2-101; the
Hazardous Waste Management Advisory Council powers and duties, 27A O.S.
§ 2-2-201; and the Oklahoma Brownfields Voluntary Redevelopment Act, 27A
O.S. (Supp. 2009) § 2-15-101 et seq.

DATES:
Comment Period:

March 5 through April 16, 2010; July 15 through August 16, 2010.
Public Hearings:

April 22, 2010 Hazardous Waste Management & Advisory Council

August 24, 2010 Environmental Quality Board
Adoption:

August 24, 2010
Approved by Governor:

September 17, 2010
Effective:

Immediately upon Governor's approval
Expiration:

Effective through July 14, 2011, unless superseded by another rule or
disapproved by the Legislature
SUPERSEDED EMERGENCY ACTIONS:

None
INCORPORATIONS BY REFERENCE:

None
FINDING OF EMERGENCY:

The Hazardous Waste Management Advisory Council (HWMAC) was
unable to hold its meetings originally scheduled for January 28, 2010, and
then rescheduled for February 8, 2010, due to the two snow and ice storms
that moved through the State on those dates. Additionally, the Environmental
Quality Board cancelled its June 2010 meeting due to inclement weather.
Because the proposed rules that were to be considered during the January -
February 2010 timeframe contain some critical provisions that, once adopted,
will allow the DEQ to award ARRA funds for Brownfields projects, the DEQ
found it necessary to offer the proposed rules to the HWMAC as emergency
rules in its April 2010 rulemaking hearing. Chapter 221, Subchapter 7,
contains proposed rules dealing with the Brownfields Revolving Loan Fund
(RLF) which provides low interest loans and subgrants to any private entities,
political subdivisions, units of local governments (including municipal and
county governments and school districts) and federally recognized Indian
tribes for brownfield cleanup activities. The RLF funds may be used to clean
up hazardous substances, pollutants, contaminants, petroleum, mine-scarred
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land and controlled substances. The DEQ has received ARRA stimulus
monies for the RLF and must make reasonable progress on making loans
and/or subgrants with the funds by October 1, 2010. The new proposed RLF
rules must be effective before DEQ can make loans and/or subgrants using the
ARRA funds.

The DEQ therefore finds that a compelling public interest exists, requiring
an emergency rule adoption.
ANALYSIS:

The Oklahoma Legislature amended the Oklahoma Brownfields Voluntary
Redevelopment Act, 27A O.S. § 2-15, effective July 1, 2009. A new chapter
of Brownfields rules has been developed to be consistent with the Brownfields
law as well as to be compliant with U.S.E.P.A. Brownfields program policies.

The rules in Subchapter 1, General Provisions, include definitions,
methodology, transitioning from voluntary cleanup to Brownfields, Superfund
and Brownfields, Responsible Parties and other topics.

The Brownfields Program, Subchapter 3, describes the program and
its requirements for participation. These rules address eligibility, site
characterization, future use, risk evaluation, risk-based cleanup levels,
remedial option evaluation, preferred option, approval process, public
participation, evaluation of public comments, remediation plans, completion
of remedial actions and other topics.

Subchapter 5, Verification of Brownfields Projects, contains the same rules
as in Chapter 220. There are two rules, one dealing with applicability and the
other with verification of projects. These rules pertain to projects eligible for
funds from the Wastewater Facility Construction Revolving Loan Account, 82
0.S. §1084.1 et seq and other state or federal funding sources.

Revolving Loan Funds, Subchapter 7, are funds available to private entities,
political subdivisions or units of local government, including municipal and
county governments and school districts, and federally recognized Indian
tribes seeking to use the funds for brownfield cleanup activities. The rules
in this subchapter address federal cross-cutting requirements, borrower
eligibility, eligible and ineligible fund uses, environmental requirements,
project selection criteria, public involvement, special terms and conditions,
loan discounts and other topics.

The DEQ proposes to revoke the current chapter of Brownfields rules,
OAC 252:220, subsequent to OAC 252:221 being adopted. This rulemaking
is progressing in tandem with the rule revocation process of Chapter 220 and
three rules in Chapter 4, i.e. 252:4-7-61, 62 and 63. For further information,
refer to the Notice of Rulemaking Intent for Chapter 220 and the Notice of
Rulemaking Intent for Chapter 4.

CONTACT PERSON:

Rita Kottke, Land Protection Division, Department of Environmental
Quality, P.O. Box 1677, Oklahoma City, OK 73101-1677, e-mail at
rita.kottke@deq.ok.gov, phone 405-702-5157, or fax 405-702-5101.

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED AND EFFECTIVE
UPON APPROVAL OF THE GOVERNOR AS SET
FORTHIN750.S.§253(D):

SUBCHAPTER 1. GENERAL PROVISIONS

252:221-1-1. Purpose, authority and applicability

(@ Purpose. The purpose of the Brownfield program is to
provide for the safe reuse of brownfield properties and provide
a mechanism for landowners to resolve or manage their envi-
ronmental liability to the government.

(b) Authority. The rules in this Chapter implement the Ok-
lahoma Brownfields Voluntary Redevelopment Act, 27A O.S.
8 2-15-101et seq., as amended.

(c) Applicability. Any person who qualifies under 27A
0.S. § 2-15-103 may participate in the Brownfield program
and receive a Certificate of Completion or a Certificate of No
Action Necessary upon successful completion of a Brownfield
Plan.
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252:221-1-2. Definitions
The following words or terms, when used in this Chapter,
shall have the following meanings, unless the context clearly

252:221-1-5. Consideration of other laws
The participant must comply with all applicable state and
federal laws and rules.

indicates otherwise:

"ASTM" means the American Society for Testing and
Materials.

"Brownfield"" is defined at 27A O.S. § 2-15-103(2)

"Brownfield Plan" means the approved plan that speci-
fies the brownfield remedy for a property.

"CERCLA" means the Comprehensive Environmental
Response, Compensation and Liability Act, 42 USC 9601et
seq, also known as Superfund.

""Certificate' means a Certificate of Completion or a Cer-
tificate of No Action Necessary. See further "Certificate of
Completion" and "Certificate of No Action Necessary" at 27A
0.S. 8§ 2-15-103(3), (4) and (7).

""Consent Order" is defined at 27A O.S. § 2-15-103(5)

"Demonstrated pattern of uncorrected noncompli-
ance" is defined at 27A O.S. § 2-15-103(6).

"DEQ" means the Oklahoma Department of Environ-
mental Quality.

""NCP'" means the National Oil and Hazardous Substance
Pollution Contingency Plan, 40 CFR Part 300.

"Participant’ is defined at 27A O.S. § 2-15-103(1).

""Pollution"' is defined at 27A O.S. § 2-1-102.

"Proposal'’ means the document submitted to the DEQ
that sets forth the participant's concept, technical data and in-
tended actions for remediation or no action necessary in ac-
cordance with 27A O.S. § 2-15-101et seq and the rules in this
Chapter.

"Public Forum' means a gathering for the purpose of
discussion of a participant's proposal and any amendments to
that document.

""Remediation"" is defined at 27A O.S. § 2-15-103(9).

""Risk-based remediation'’ is defined at 27A O.S. § 2-15-

103(10).
"'Site characterization" is defined at 27A O.S. 8§ 2-15-

103(11).

252:221-1-3. Methodology

All analytical and sampling methods used to comply with
this Chapter shall be approved ASTM or EPA procedures or
analytical methods and procedures approved by the DEQ. Any
reference to an ASTM or EPA Method refers to the latest pub-

lished procedure.

252:221-1-4. Terms not defined by Code or rule

Any term not defined in the Oklahoma Environmental
Quality Code (27A O.S. § 1-2-101 et seq or Title 252 of the
Oklahoma Administrative Code shall be defined by:

(1) The Dictionary of Geological Terms, latest revised

edition, American Geological Institute,

(2) Its generally accepted scientific meaning, or

(3)  Its standard dictionary meaning.
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252:221-1-6. Transitioning fromVoluntary Cleanup
Program to Brownfield Program

A participant in the Voluntary Cleanup Program may tran-
sition to the Brownfield Program by notifying the Brownfield
Program in writing and meeting the requirements in 27A O.S.

§ 15-101 et seq and the rules in this Chapter.

252:221-1-7. Superfund and Brownfield

Deleted National Priorities List (NPL, aka Superfund)
sites are eligible for Brownfield certification if the program
requirements are met.

252:221-1-8. Responsible parties
(@) Entities responsible for contaminating the property may
participate in the Brownfield program.
(b) Participants may choose to be consistent with the NCP
to reserve their rights to cost recovery under CERCLA 107 (42

U.S.C 9607).

SUBCHAPTER 3. THE BROWNFIELD
PROGRAM

252:221-3-1. General requirements

All participants shall enter into a consent order with the
DEQ, characterize the site, evaluate the risk the site poses to
the selected future use, evaluate cleanup alternatives if a risk is
present, select a remedial option, prepare a proposal, notify the
public of an opportunity to review and comment on the pro-
posal, reimburse DEQ for its reasonable oversight costs and
remedy the risk or request a no action determination in accor-
dance with 27A O.S. § 15-101 et seq. and the rules in this

Chapter.

252:221-3-2. Process
(a) Eligibility. The participant must provide sufficient in-
formation for the DEQ to determine whether :
(1) the participant is eligible for liability protection un-
der the state Brownfields law; and
(2) thesite qualifies for the EPA enforcement bar under
CERCLA.
(b) Information. The participant shall provide the DEQ
with information specified in 27A O.S. § 2-15-105 and this
Chapter.
(c) Project tracking database. The participant shall sub-
mit the name of the site, with the latitude and longitude, legal
description, and street address as well as contact information
for the participant.
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252:221-3-3. Proposal
(@) The participant shall develop a Proposal in accordance

the future. Examples of specific institutional controls must be
included in the Proposal for evaluation unless the future use is

with 27A 0O.S. § 2-15-105 and therules in this Chapter and

"unrestricted use".

shall propose either a remedial option or a request for a no ac-
tion necessary determination. DEQ and the participant shall

(h) Preferred option. The participant shall identify its pre-
ferred option.

consider the history of the site and surrounding area in deter-
mining the type of sampling and analysis to be conducted and

(i) No Action Determination. A request for a no action
determination does not require a remedial option evaluation as

risk-based decision making.
(b) Site characterization. In addition to the requirements
of 27A O.S. 8 2-15-105, the participant shall submit a work

described in subsection (f) above.
() Submittal. The Proposal must be written in plain lan-
guage, with technical terms defined. The participant shall sub-

plan for site characterization, which includes a plan to control

mit two paper copies and one electronic copy of the Proposal

the quality of the data generated for the project commensurate

to the DEQ for review and comment.

with the complexity of the site, a discussion of existing data, the
data gaps, a sampling plan to delineate areas of contamination,
and a contaminant and site-specific plan to protect worker and
public health and safety during site work.
(c) Previously acquired data. The participant may submit
previously generated data, if appropriate, with corresponding
Quality Assurance/Quality Control documentation. Temporal
issues will be considered on a site by site basis. The DEQ may
consider this information in determining the appropriateness
of further investigation of the site.

(1) The DEQ may require verification sampling to val-

idate the information submitted.

(2) If the information submitted does not fully address

the requirements of the Brownfield program, the partici-

pant shall collect additional data as required by the DEQ.

(3) The DEQ may require additional analytes, at its dis-

cretion.
(d) Future use. The participant shall identify the future use
of the contaminated property. If the future use of the site is
other than "unrestricted use", the Proposal must include a plan
for the implementation and maintenance of engineering and
institutional controls and a plan for long term stewardship.
(e) Riskevaluation. On a site specific basis, the participant
shall identify and evaluate all potential receptors and exposure
pathways. If the proposal claims that an exposure pathway is
not complete and therefore no receptor is threatened, specific
information must be provided that documents and supports the
claim.
(f) Risk-based cleanup levels. Using risk evaluation
methodology approved by the DEQ, the participant shall:

(1) compare site contaminant levels to published

screening levels approved by the DEQ);

(2) calculate a default risk-based cleanup level in ac-

cordance with DEQ guidance; or

(3) conduct a risk assessment of the contaminated

property to produce site-specific risk-based cleanup lev-

els. DEQ must approve the model and input parameters

used in any risk assessment.
(@) Remedial option evaluation. The participant shall
identify alternatives for remediation and shall submit narrative
information which discusses each alternative's risk-based
cleanup levels, protectiveness, economic feasibility, technical
feasibility, and reliability of each remedial alternative consid-
ered. Additionally, the participant shall include a discussion of
engineering and institutional controls needed for each option
to maintain the remedy and control the use of the property in
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252:221-3-4. Approval process

(@) The DEQ will review and comment on participant's Pro-
posal and may ask for additional information. All additional
submittals made by participant shall be in duplicate with one
electronic copy. The document(s) will be added to the original
Proposal as amendments.

(b) When the DEQ and the participant are satisfied that the
Proposal will be protective of human health and the environ-
ment and that the Proposal adequately addresses long term
stewardship, the Proposal (as amended) shall be made avail-
able for public review as specified in the following section.

252:221-3-5. Public participation
(@) Public review. The participant must make the Proposal
and its amendments available to the public for review for 20
working days. The Proposal must be placed at a convenient
location local to the site that provides easy access to the public
to review.
(b) Public notice. The participant must place a public no-
tice in a newspaper of general circulation local to the site an-
nouncing the availability of the Proposal for public review and
comment. The notice must include, at a minimum:
(1) the name(s) and contact information of the partici-
pant(s);
(2) the site name;
(3) thelocation (street address and legal description) of
the site;
(4) the proposed future use of the property;
(5) the proposed remedy;
(6) the location where the Proposal may be reviewed:;
(7)  the beginning and ending dates for the 20 working
day review and comment period;
(8)  the opportunity to request a public forum on the
Proposal and its amendments within the 20 working day
review period; and
(9) the DEQ contact person and mailing address where
comments will be received.
() Public forum. If the DEQ receives a timely request for
a public forum on the Proposal and its amendments and de-
termines that there is a significant degree of public interest in
the Proposal, the DEQ shall expeditiously schedule and hold a
public forum. Notice of the forum shall be given to the public
at least 10 working days prior to the public forum in the same
manner as in subsection (b) above. The public forum shall be
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held at a location convenient to and near the Brownfield site.

252:221-3-9. Pre-certification inspection and written

The participant must attend the meeting or send a designated
representative.

252:221-3-6. Evaluation of public comments

The DEQ will prepare a responsiveness summary for all
comments received. After consideration of the comments, the
DEQ may require the participant to revise the Proposal in a
manner that satisfies the public's concerns or may accept the

Proposal.

252:221-3-7. Reguest for a No Action Necessary
determination

In accordance with 27A O.S. § 2-15-106 (D), the partici-
pant may select to pursue a no action necessary determination
as the preferred option. DEQ approval will be based on infor-
mation and procedure required in 27A O.S. § 2-15-101et seq
and the rules in this Chapter demonstrating that level of con-
tamination at the site, if any, does not pose an unreasonable
risk to human health and safety or to the environment for the
prescribed future use.

252:221-3-8. Remediation plan for preferred option
(@) Statutory requirements. The participant shall submit
information required by 27A O.S. § 2-15-101 et seq and the
rules in this Chapter in the remediation plan for the preferred
option.
(b) Proposal. The remediation plan shall incorporate the
Proposal and shall provide the technical information necessary
for implementation of the Proposal.
(c) Additional requirements. The participant shall also
identify the following in the remediation plan:

(1) The cleanup levels and design requirements to ob-

tain them;

(2) All applicable state and federal laws, rules, stan-

report
Within thirty (30) calendar days after participant con-

cludes that the remedial action has been fully performed,

participant shall notify DEQ and shall schedule and conduct

a_pre-certification inspection to be attended by DEQ. The
pre-certification inspection shall be followed by a written
report submitted within thirty (30) calendar days of the
inspection by participant's project manager, certifying that
the remedial action, including confirmation sample data, has
been completed in full satisfaction of the requirements of the
Consent Order.

252:221-3-10.  Further remedial action

If, after completion of the pre-certification inspection and
receipt and review of the written report, DEQ determines that
the remedial action or any portion thereof has not been com-
pleted in accordance with this Chapter or the Consent Order,
DEQ shall notify Participant in writing of the activities that
must be undertaken to complete the remedial action and shall
set forth in the notice a schedule for performance of such ac-
tivities. Respondents shall perform all activities described in
the notice in accordance with the specifications and schedules
established therein.

252:221-3-11.  Completion of remedial action.

Once DEQ concludes that the remedial action has been
fully performed in accordance with 27A O.S. § 2-15-101 et
seq, this Chapter and the Consent Order, DEQ will notify par-
ticipants that the remedial action is complete.

252:221-3-12.  Certificates

(@) Certificate of No Action Necessary. Upon determina-
tion by the DEQ that no action is necessary, the participant shall
receive Certificate of No Action Necessary.

dards, limitations, criteria and requirements;

(b) Certificate of Completion. Upon final inspection and
approval of work by the DEQ, the participant shall receive a

(3) Methods to verify how risk-based cleanup levels
will be achieved;

(4) Project and Construction Management plan:;

(5) Remediation schedule;

(6) Future monitoring and maintenance requirements;
and

(7) A specific plan for long-term stewardship if the fu-

Certificate of Completion.

() Certificates. Language in the Certificates shall comply
with 27A 0.S. § 2-7-123 and § 2-15-101et seq.

(d) Filing. The participant shall file the Certificate in the
county land records and submit a file-stamped copy to the DEQ
in accordance with 27A O.S. § 2-7-123 and § 2-15-107.

ture use is not "unrestricted use". If active long-term main-
tenance of the remedy is required, the plan must include
information on how funding for the maintenance will be
provided.
(d) Interim remedial action. If an environmental problem
is discovered before the remediation plan is finalized, an in-
terim measure may be proposed for DEQ approval.
(e) DEQ approval required. Other than interim remedial
action, the participant may not begin remediation until DEQ
approves the remediation plan.
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SUBCHAPTER 5. VERIFICATION OF
BROWNFIELDS PROJECTS

252:221-5-1. Applicability

This Subchapter applies to Brownfields projects eligible
for funds from the Wastewater Facility Construction Revolving
Loan Account pursuant to 82 O.S. § 1084.1et seq. and other
state or federal funding sources.
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252:221-5-2. Verification of projects
The DEQ shall verify eligibility of Brownfields projects

of the Small Business Administration Reauthorization and
Amendment Act of 1988 and the Davis-Bacon Act.

to the Oklahoma Water Resources Board or other appropriate
state or federal funding entities. Additionally, the DEQ shall
cooperate with appropriate funding entities in identifying wa-
ter quality benefits under the federal Clean Water Act by pro-
viding the following information upon request of the funding
(1) verification of eligibility as a Brownfields project;
(2) verification that runoff from the project potentially
impacts water quality; and
(3) documentation of potential water quality benefits.

SUBCHAPTER 7. REVOLVING LOAN FUNDS
(RLF)

252:221-7-1. Purpose, authority and applicability

(@) Purpose. The purpose of this Subchapter is to imple-
ment Executive Order 98-37, mandating state agencies to es-
tablish criteria for local project funding contracts.

(b) Authority. This subchapter is adopted pursuant to 27A
O.S. § 2-2-101et seq. and § 2-15-101 et seq., 75 O.S. § 302
and Executive Order 98-37.

(c) Applicability. The rules in this Subchapter apply to any
private entity, political subdivision or unit of local government,
including municipal and county governments and school dis-
tricts, and federally recognized Indian tribes seeking to use Re-
volving Loan Funds (RLF) for brownfield cleanup activities.
(d) Oklahoma Department of Commerce. The Oklahoma
Department of Commerce (ODOC) is the RLF Fund Manager
responsible for ensuring that the RLF applicants meet all fi-
nancial requirements. Applicants are on notice that the ODOC
may have specific rules governing loan applications and eligi-
bility requirements.

(e) Federal "cross-cutting' requirements. "Cross-cutting
requirements" are those federal requirements in addition to
CERCLA and associated administrative authorities which
are applicable to the RLF by operation of federal statutes,
President's Executive Orders and federal requlations. These
cross-cutting federal authorities apply by their own terms to
projects and activities receiving federal financial assistance
regardless of whether the statute authorizing the assistance
mentions them specifically. RLF cross-cutters include but are
not limited to social and economic policy authorities such as
equal employment opportunities (President's Executive Order
11246) and government wide debarment and suspension rules
(President's Executive Order 12549), the Demonstration Cities
and Metropolitan Development Act, procurement prohibitions

252:221-7-2. Definitions

In addition to the definitions found in OAC 252:221-1-3,
the following words or terms, when used in this Subchapter,
shall have the following meanings, unless the context clearly
indicates otherwise:

"Administrative Record" means a record available to the
public, containing all relevant site information and documents
that form the basis for the selection of a cleanup.

"Brownfield"', as used in this subchapter, is defined in 42
U.S.C. § 9601(39) and has a different meaning than the term
as used in Subchapters 1, 3 and 5 of this Chapter.

"RLF response' means planned cleanup actions.

"Borrower' means a public or private entity that uses
RLF funds for cleanup and cleanup-related activities and
agrees to the terms of a loan agreement between itself and the
DEQ and ODOC.

"Eligible response site’ means properties that do not
meet the definition of a Brownfield but may be eligible if
EPA makes a property-specific determination that the site is
eligible for funding.

""Governmental borrower'" means states, tribes and po-
litical subdivisions as defined at 40 CFR 35.6015.

""Loan discount'" means a decision made by the DEQ and
ODOC under OAC 252:221, to allow a borrower to repay less
than the full amount of a loan, subject to certain restrictions.

"Nonprofit borrower"™ means "nonprofit organization"
as defined in accordance with the Federal Financial Assistance
Management Improvement Act of 1999, 31 U.S.C. 6101.

""Private borrower' means a for profit company or pri-
vate individual not representing a governmental entity or non-
profit organization.

""'Subgrant' means a portion of the RLF award available
as grants to eligible entities, at the DEQ's discretion.

252:221-7-3. Borrower eligibility

(@) Anowner/operator (0/0) who was the generator or trans-
porter of contamination at the site is not eligible for a RLF
loan/grant for that same site.

(b) An owner who does not qualify as an innocent
landowner, contiguous property owner, or bona fide prospec-
tive purchaser is not eligible for an RLF loan.

() A government entity may borrow RLF funds to clean up
property acquried through eminent domain.

252:221-7-4. Eligible uses

under Section 306 of the Clean Air Act and Section 508 of the
Clean Water Act, Anti-lobbying provisions of 40 CFR Part 30,

The RLF funds may be used to clean up hazardous
substances, pollutants, contaminants, petroleum, mine-scarred

Aqge Discrimination Act of 1975, Title VI of the Civil Rights

land and controlled substances as defined in the Controlled

Act of 1964, the Contract Work Hours and Safety Standards

Substances Act, 21 U.S.C. § 802.

Act, Anti-kickback Acts, the Women and Minority Business
Enterprise Act, Section 13 of the Federal Water Pollution
Act _amendments, the Drugfree Workplace Act of 1988,
Section 504 of the Rehabilitation Act of 1973 and Section 129
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252:221-7-5. Ineligible fund uses
(@) Ineligible activities. RLF funds shall not be used for any
of the following activities, including but not limited to:
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(1) Pre-cleanup environmental response activities,

subchapter, the agency of jurisdiction's rules, and relevant and

such as site assessment, identification, and characteriza-

appropriate provisions of CERCLA and the NCP.

tion;
(2) Monitoring and data collection necessary to apply

(d) Contribution to local community revitalization. The
borrower/grantee shall submit documentation to support its po-

for, or comply with, environmental permits under other

sition that the cleanup of a particular site will significantly con-

state and Federal laws, unless such a permit is required

tribute to local community revitalization.

as a component of the cleanup action;
(3) Development activities that are not cleanup actions

() Environmental compliance  history. A  bor-
rower/grantee must submit information regarding its overall

(e.q., construction of a new facility or marketing of prop-

environmental compliance history. The DEQ will strongly

erty);
(4)  To support job training; or
(5) Indirect costs.
(b) Ineligible sites. RLF funds shall not be used at any sites:

consider this history in its analysis of the borrower/grantee
as a cleanup and business risk. Each borrower/grantee must
certify that it is not currently, nor has it been, subject to any
penalties resulting from environmental non-compliance at the

(1) Listed, or proposed for listing, on the National Pri-

site subject to the loan. An entity that has been suspended,

orities List; or
(2) That do not meet the definition of an eligible re-

debarred or otherwise declared ineligible, as those terms are
defined in 40 CFR Part 32, cannot be a borrower/grantee.

sponse site.

252:221-7-6. Environmental requirements
(@) RLF funds shall only be used to conduct cleanup actions

252:221-7-8. Protocol for demonstrating eligibility
The borrower/grantee shall provide the following docu-
mentation to the DEQ:

at brownfields sites, as brownfield is defined in this subchapter.
(b) All cleanup actions funded by the RLF must meet the
following:
(1) the requirements of a state approved program:;
(2) EPA Brownfield RLF Programmatic Requirements
as specified in EPA's Revolving Loan Fund Grant Program
Administration Manual December 2008, as updated; and
(3) relevant and appropriate provisions of CERCLA
and the NCP.

252:221-7-7. Project selection criteria

(@ Funding available. Loans will be made to eligible

projects as funding allows.

(b) Priority projects. Priority will be given to projects that
(1) remove environmental risks as opposed to manag-
ing them long term;

(2)  use deconstruction techniques to remove structures
as opposed to demolition;

(3) use sustainable material management technigues
for demolition/deconstruction wastes;

(4) redevelop property using LEED standards or pro-

(1)  Description of project to be funded;
(2) How loan or grant monies will be used;
(3) Explanation of how the project, if selected, would
be consistent with RLF program objectives;
(4) Environmental compliance history; and
(5) Documentation showing that the potential bor-
rower/grantee is an innocent landowner, contiguous
property owner, bona fide prospective purchaser or
other proof of non-responsibility for the environmental
contaminants that are the subject of the cleanup; and
(6)  If the borrower/grantee is selected for a loan/grant,
he/she must submit the following additional documents:
[0} Analysis of Brownfields Cleanup Alterna-
tives (ABCA):
(i)  Community Involvement Plan; and
(iii)  Quality Assurance Project Plan (QAPP).

252:221-7-9. Public Involvement

(@ Community Involvement Plan. The Borrower/grantee
must involve the public in the process prior to site cleanup.
This public process involvement must be documented in the

mote enerqy efficiency;
(5) promote reuse by a green industry;
(6)  use sustainable landscaping or sustainable redevel-

Community Involvement Plan.
(b) Administrative record. The Borrower/grantee must es-
tablish an administrative record for this site and must make the

opment techniques;

(7) create green jobs;
(8) facilitate the creation of, preservation of or addition

administrative record available to the public for review for 30
calendar days. The administrative record must be placed at a
convenient location that provides easy access to the public to

to a park, a greenspace; undeveloped property, recreational

review.

property or other property used for nonprofit purposes;
(9) meet the needs of a community that has an inabil-

(c) Public notice. The Borrower/grantee must place a pub-
lic notice in a newspaper of general circulation local to the

ity to draw on other sources of funding for environmen-

site announcing the availability of the administrative record for

tal remediation and subsequent redevelopment of the area

public review and comment. The notice must include, at a min-

in which a brownfield site is located because of the small

imum:

population or low income of the community; or

(10) facilitate the use or reuse of existing infrastructure.
(c) Compliance with state and federal laws and rules.
The borrower/grantee must comply with the the rules in this
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(1) the name(s) and contact information of the partici-

pant(s);
(2)  the site name;
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(3) thelocation (street address and/or legal description)

252:221-7-12.  Loan discount

of the site;
(4) the proposed future use of the property;
(5)  the proposed remedy;

DEQ may at its discretion discount a portion of a loan.
DEQ will consider the Borrower's ability to pay, the impact that
the cleanup and redevelopment will have on the local commu-
nity, and sustainable practices in its decision.

(6) thelocation where the administrative record may be
reviewed;
(7)  the beginning and ending dates for the 30 calendar
day review period;
(8) the DEQ contact person and mailing address where
public comments will be received.
(d) Evaluation of public comments. The DEQ will con-
sider all relevant comments and prepare a responsiveness sum-

mary.

252:221-7-10.  Final Decision Document
The DEQ will issue a Final Decision Document prior to a

loan being made.

252:221-7-11.  Special terms and conditions
The following terms and conditions are incorporated by
reference into each Borrower/grantee's loan agreement:
(1) Borrower/grantee shall use funds only for eligible
activities.
(2) Borrower/grantees shall document all funds used.
(3)  Borrower/grantee shall maintain documentation for
a minimum of three (3) years after the completion of the
cleanup activity supported by the loan or for the length
of the loan, whichever is longer. Borrower/grantee shall
obtain written approval from the DEQ prior to disposing
of records.
(4) Borrower/grantee shall conduct RLF response ac-
tivities in accordance with this Subchapter, relevant and
appropriate provisions of CERCLA and EPA's Revolving
Loan Fund Grant Programs Administrative Manual, De-
cember 2008, as updated.
(5)  Borrower/grantees shall modify response activities
as required by the DEQ.
(6) Borrower/grantees shall comply with CERCLA §
104(q) [42 USC § 9604(q)] by requiring that laborers and
mechanics employed by the Borrower/grantee or its con-
tractors or subcontractors in the performance of construc-
tion, alteration, or repair work are paid wages at rates
not less than those prevailing on projects of a character
similar in the locality as determined by the U.S. Depart-
ment of Labor in accordance with the Davis Bacon Act.
Borrower/grantees shall submit copies of all Davis Bacon
forms to the DEQ.
(7)  Borrower/grantees must comply with the Uniform
Relocation Act and other applicable federal "cross cut-
ting" requirements.
(8) Borrower/grantees shall use funds promptly for
costs incurred in connection with the cleanup.
(9)  All distribution of funds will be as reimbursement
for costs incurred.
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252:221-7-13. Insurance

Borrower/grantees may purchase insurance, including en-
vironmental insurance, if the expense is necessary to carry
out cleanup activities and associated cleanup activities are car-
ried out in accordance with the terms and conditions of DEQ's

loan/grant.
[OAR Docket #10-1221; filed 10-8-10]

TITLE 590. OKLAHOMA PUBLIC
EMPLOYEES RETIREMENT SYSTEM
CHAPTER 10. PUBLIC EMPLOYEES

RETIREMENT SYSTEM

[OAR Docket #10-1210]
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INCORPORATIONS BY REFERENCE:

nfa
FINDING OF EMERGENCY:

The Agency finds that an imminent peril exists to the preservation of the
public health, safety, or welfare, or that a compelling public interest requires
an emergency rule, amendment, revision, or revocation of an existing rule.
These emergency rules are necessary to implement legislation enacted in 2010
amending the Oklahoma Statutes relating to the Agency. These emergency
rules are also necessary to implement the Oklahoma Public Employees
Retirement System Excess Benefit Plan and Trust which was approved on June
24, 2010, by the Internal Revenue Service as required by 74 O.S. §915.1. IRS
approval was necessary for the System to maintain its plan qualification under
the Internal Revenue Code.

ANALYSIS:

The amendment to 590:10-3-13 permits a leave of absence involving
legislative and court employees to be credited as participating service if it is
the result of an involuntary furlough. The amendment also removes obsolete
language. This amendment is in accordance with Section 4 of Enrolled Senate
Bill 1579 (amending 74 O.S. 8913) which became effective June 7, 2010.

The amendment to 590:10-7-18 modifies the one year return to work
prohibition to provide that the one year period starts from the date the retiree
ended the employment with the participating employer. This amendment is
in accordance with Section 3 of Enrolled Senate Bill 1889 (amending 74 O.S.
§914) which became effective July 1, 2010.

The amendment to 590:10-9-2 permits a beneficiary to assign the death
benefit to a funeral director or funeral business entity which provides funeral
services for the member. This amendment is in accordance with Section 1 of
Enrolled House Bill 3128 (amending 74 O.S. §916.1) which becomes effective
November 1, 2010.

Rule 590:10-17-10 is added as a result of the Internal Revenue Service's
approval of the Excess Benefit Plan and Trust. As a condition to obtain
approval of the Excess Benefit Plan and Trust, the IRS required that any
participating members in the Step-Up plan could not participate in the Excess
Benefit Plan to the extent any excess benefit is attributable to the Step-Up
election.

The new Subchapter 21 is necessary to implement the “Oklahoma Public
Employees Retirement System Excess Benefit Plan and Trust." The Excess
Benefit Plan and Trust was established by the Board of Trustees in August 2006
in accordance with 74 O.S. §915.1. Before the plan could be implemented, the
Board was required to obtain approval under Section 915.1 from the Internal
Revenue Service. The plan was recently approved by the Internal Revenue
Service in a private letter ruling dated June 24, 2010. The proposed emergency
rules set forth the Excess Benefit Plan and Trust, its purpose and how it is to be
implemented by the agency.

Specifically, 590:10-21-1 establishes the plan and its purpose. The new
590:10-21-2 sets forth defined terms. 590:10-21-3 provides how the plan is
to be construed with regards to actuarial assumptions. 590:10-21-4 sets forth
who must participate in the plan and when such participation begins. The new
590:10-21-5 sets forth the excess benefit amount, when such amount is paid,
and the form of the benefit. 590:10-21-6 sets forth the process for determining
the amount of contributions to the plan and that such contributions must be
kept separate from the URSJJ plan. The new 590:10-21-7 establishes the
Excess Benefit Trust Fund to hold and account for the separate excess benefit
contributions. 590:10-21-8 sets forth the administrative authority and powers
of the Board of Trustees over the plan. 590:10-21-9 permits the Board to
amend the plan as may be necessary maintain the plan and its tax qualified
status under the Internal Revenue Code. 590:10-21-10 provides that the
interests of the participants in the plan are not assignable except as provided
under 74 O.S. 8923. 590:10-21-11 provides no guarantee of any particular
tax treatment as a result of participation in the plan. 590:10-21-12 permits
the Board to invest such assets of the plan pending payments under the plan.
590:10-21-13 sets forth procedures for resolving conflicts in the plan.
CONTACT PERSON:

Joseph A. Fox (405) 858-6737

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED AND EFFECTIVE
UPON APPROVAL BY THE GOVERNOR AS SET
FORTHIN750.S.,SECTION 253(D):
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SUBCHAPTER 3. CREDITED SERVICE

590:10-3-13. Credit for involuntary furlough

(@) Office of Personnel Management approved fur-
loughs. A leave of absence as a result of an involuntary
furlough established by the Office of Personnel Management
under OPM Rule 530:10-15-48:  Involuntary leave without
pay (furlough), or as it may be amended, may be credited as
participating service. It is the responsibility of the employer to
provide a copy of the furlough plan approved by the Admin-
istrator of the Office of Personnel Management;—a—tist-of-the

a#eeted—empleyees—and%e—da%e&ﬁmes—and—heuﬁ—tha{—eaeh

(b) District Attorneys Council approved furloughs. The
employees of a district attorney may receive participating ser-
vice credit for a leave of absence due to an involuntary furlough
after July 1, 2004, provided the furlough was conducted in
substantial compliance with OPM Rule 530:10-15-48- Invol-
untary leave without pay (furlough), or as it may be amended.
It is the responsibility of the district attorney to provide a copy
of the furlough plan approved by the District Attorneys Coun-

The approved furlough plan must mclude a certlflcatlon from
the Council that the plan was in substantial compliance with
the OPM rule.

() Legislative or Supreme Court approved furloughs. A

leave of absence as a result of an involuntary furlough of leg-
islative employees pursuant to a furlough plan adopted by the
President Pro Tempore of the Senate or the Speaker of the
House of Representatives as authorized by 74 O.S. 8840-5.1,
and involuntary furloughs of court employees authorized by
the Oklahoma Supreme Court may be credited as participating
service. It shall be the responsibility of the employer to pro-
vide a copy of the adopted furlough plan.

SUBCHAPTER 7. RETIREMENT BENEFITS

590:10-7-18. Post-retirement employment - eligibility
(@) Retiree subject to restrictions. Returning to work for
a participating employer may affect the retirement benefit of a
retiree. Aretiree returning to work for a participating employer
is subject to various state and federal restrictions, including,
but not limited to, the requirements set forth in 74 O.S. §-914
8914 and certain Internal Revenue Service regulations.

(b) Bona fide termination of employment. Prior to the
payment of any retirement benefit to a member, the partici-
pating employer shall certify in writing to the System that the
member has terminated employment. Termination of employ-
ment shall be governed by guidelines and regulations set forth
by the Internal Revenue Service, and shall generally mean
the member must have experienced a bona fide separation,
severance or termination of employment or service in which
the employer and employee relationship is completely severed.
Changing from full-time to part-time employment with the
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same participating employer does not qualify as a bona fide
termination.
(c) Returningtowork for former employer. A retiree may
not be rehired in any capacity by the retiree's same participating
employer for a period of one (1) year after the retiree’s—initial
retirement—from-retiree ended his or her employment with
such same participating employer. A retiree may not enter into
an employment contract of any kind, including through a third
party, with the same participating employer for a period of one
(1) year after retiring—from—ending his or her employment
with such same participating employer. The provisions of this
subsection shall not apply if the retiree waives his or her benefit
as provided under 74 O.S. 8914(E)(2).
(d) Pre-arranged rehires. If any agreement is made be-
tween the employee and the employer prior to the retirement
of the employee which would allow the employee to return to
work for the same participating employer, the retirement of
such employee shall not be considered a bona fide termination
of employment. Upon discovery of such an agreement, the
employee shall be subject to having the retirement benefits
stopped pursuant to 74 O.S. §-934(D)-§914(D).
(e) Independent contractors.
(1) A retired member who provides services as an in-
dependent contractor to a participating employer shall not
participate in the System. However, the employer must
submit a copy of the contract to OPERS for approval in
advance of the effective date of the contract. The contract
must be a true contract labor situation where the individual
engages to perform certain services according to his or her
own method and manner, free from control and direction
of the employer in the performance of the service except
the result thereof. Review of the contract shall include, but
not be limited to:
(A) the degree of the right to control or supervise
the work of the individual,
(B) payment of self-employment taxes;
(C)  whether any benefits or leave time are paid;
(D) the nature and length of the contract;
(E) whether the work is part of the regular business
of the employer, and;
(F) the right of either party to terminate the rela-
tionship without liability.
(2) If an individual after retirement is doing the same
work for the same employer as the individual did prior
to retirement, the System will consider the individual to
be an employee and not an independent contractor. In
no event will an employment contract be accepted by the
System if it is determined that the contract was arranged
or agreed to prior to the retirement of the employee. In
such cases, the System will consider the relationship to
be that of employer and employee, and the employer and
employee will be subject to the laws and rules regarding
post-retirement employment.

SUBCHAPTER 9. SURVIVORS AND
BENEFICIARIES
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590:10-9-2. Death benefit payment

(@ Payment of benefit. The four thousand dollars ($4,000)
death benefit, available for any retired member who died on or
after July 20, 1987, shall be payable to the beneficiary listed by
the member or to the member's estate. This beneficiary des-
ignation is not affected by any designation of joint-annuitant,
deferred compensation beneficiary or insurance beneficiary,
unless otherwise specifically designated in writing by member.
For any retired member who died on or after July 1, 1999, the
death benefit amount shall be five thousand dollars ($5,000).
(b) Assignment of benefit. The beneficiary, or if none the
member's estate or the heirs of the member in the case of a pro-
bate waiver, may assign the death benefit to a person licensed
as a funeral director or to a lawfully recognized business entity
licensed as required by law to provide funeral services for the
deceased member.

SUBCHAPTER 17. STEP-UP ELECTION AND
BENEFITS

590:10-17-10.  Step-up benefits not eligible for Excess
Benefit Plan

Participating members in the Step-Up shall not be permit-
ted to participate in the Excess Benefit Plan as set forth in
590:10-21-1 et seq. adopted pursuant to 74 O.S. §915.1 and
which was approved by the Internal Revenue Service in a pri-
vate letter ruling dated June 24, 2010, to the extent any ex-
cess benefit, as defined in 590:10-21-2, is attributable to the

Step-Up election.

SUBCHAPTER 21. EXCESSBENEFIT PLAN AND
TRUST

590:10-21-1. Establishment and purpose

(@) Establishment. The "Oklahoma Public Employees Re-
tirement System Excess Benefit Plan and Trust" is hereby es-
tablished effective as of November 1, 2010, pursuant to Code
Section 415, 74 O.S. §8915.1, and the Excess Benefit Plan and
Trust document which was approved by the Internal Revenue
Service in a private letter ruling dated June 24, 2010, and as
adopted by the Board of Trustees.

(b) Purpose. The purpose of this Excess Benefit Plan is
solely to provide the part of a Participant's Retirement Benefit
that would otherwise have been payable by the System except
for the limitations of Code Section 415(b). This Excess Ben-
efit Plan is intended to be a "qualified governmental excess
benefit arrangement” within the meaning of Code Section
415(m)(3) and shall be interpreted and construed consistently
with such intent. This Excess Benefit Plan is an "exempt
governmental deferred compensation plan" described in Code
Section 3121(v)(3). Code Sections 83, 402(b), 457(a), and
457(f)(1) shall not apply to this Excess Benefit Plan.

Oklahoma Register (Volume 28, Number 4)



Emergency Adoptions

590:10-21-2. Definitions
The following words or terms, when used in this Subchap-
ter, shall have the following meaning, unless the context clearly

590:10-21-3. Construction
Whenever any actuarial present value or actuarial equiv-
alency is to be determined under the Excess Benefit Plan to

indicates otherwise:
"Administrator' means the System.
""Beneficiary' means any person named by a member to

establish a benefit, it shall be based on such reasonable actu-
arial assumptions as may be approved in the sole discretion of
the Board, and shall be determined in a uniform manner for all

receive any benefits as provided by 74 O.S. 88901 et seq. If

similarly situated Participants.

there is no beneficiary living at the time of member employee's
death, the member's estate shall be the beneficiary.

""Board'' means the Oklahoma Public Employees Retire-
ment System Board of Trustees.

""Code"" means the Internal Revenue Code of 1986, as
amended, as applicable to a governmental plan, or correspond-
ing provisions of any subsequent federal income tax law.

""Excess Benefit' means the benefit determined in accor-
dance with 590:10-21-5(a) and Section 4.01 of the Excess Ben-
efit Plan document.

""Excess Benefit Fund'" means the trust fund established
by the Board pursuant to Article V1 of the Excess Benefit Plan
document, pursuant to the provisions of 74 O.S. §915.1, and as
set forth in 590:10-21-7.

""Excess Benefit Plan'' means the "Oklahoma Public Em-
ployees Retirement System Excess Benefit Plan and Trust" es-
tablished pursuant to Code Section 415 and 74 O.S. §915.1.

"OPERS Plan"’ refers to the retirement plan administered
by the Oklahoma Public Employees Retirement System. The
OPERS Plan document consists of the applicable Oklahoma
statutes and rules and requlations.

""Participant’ means a Retiree or Beneficiary who is en-
titled to benefits under the Excess Benefit Plan.

"Participating Employer' means an eligible employer
who has agreed to make contributions to the System on behalf
of its employees, provided such employer is the State, a politi-
cal subdivision of the State, or an agency or instrumentality of
the State. No employer which is not permitted to participate
in a qualified governmental pension plan as defined in Code
Section 414(d) shall be permitted to participate in the Excess
Benefit Plan.

"Plan Year' means the calendar year for the purpose of
this Excess Benefit Plan.

""Retiree' means a member who has retired under the Sys-

tem.
""Retirement Benefit' means a monthly income with ben-
efits accruing from the first day of the month coinciding with
installments by the Plan, whether payable for a temporary pe-
riod or following retirement and ending on the last day of the
month in which death occurs throughout the future life of a Re-
tired Member or the actuarial equivalent thereof paid in such
manner as specified by the member pursuant to 74 O.S. 88901
et seq. or as otherwise allowed to be paid at the discretion of
the Board, without regard to any limitations on such retirement
income or benefit under Code Section 415(b).

""Retirement Fund' means the reserves of the System.

"'State’ means the State of Oklahoma.

"'System"* means the Oklahoma Public Employees Retire-

ment System.
"Trustees" means the members of the Board.
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590:10-21-4. Participation

All Retirees and Beneficiaries of the System are required
to participate in the Excess Benefit Plan if their Retirement
Benefit from the System for a Plan Year is limited during the
applicable Calendar Year by Code Section 415(b). The Board
shall determine for each Plan Year which Retirees and Bene-
ficiaries are required to participate in the Excess Benefit Plan.
Participation in the Excess Benefit Plan shall commence each
Plan Year once a Retiree or Beneficiary has an Excess Bene-
fitin that Plan Year as determined by the Calendar Year Code
Section 415 limits. Participation in the Excess Benefit Plan
shall cease for any portion of a Plan Year in which the Retire-
ment Benefit of a Retiree or Beneficiary is not limited by Code
Section 415(b) or if all benefit obligations under the Excess
Benefit Plan to the Retiree or Beneficiary have been satisfied.

590:10-21-5. Payment of benefits

(@) Benefit amount. A Participant in the Excess Benefit
Plan shall receive a benefit in an amount equal to the amount
of Retirement Benefit that would have been payable to, or
with respect to, a Participant by the System that could not
be paid because of the application of the limitations on such
Retirement Benefit under Code Section 415(b). Provided,
however, that the Excess Benefit Plan will not pay any Excess
Benefit which results from the 2.5% step-up election pursuant
to 74 O.S. §919.1(1)(e). An Excess Benefit under the Excess
Benefit Plan shall be paid only if and to the extent the Partici-
pant is receiving a Retirement Benefit from the System.

(b) Noelection to defer. No election is provided at any time
to the Participant, directly or indirectly, to defer compensation
under this Excess Benefit Plan.

(c) Time for Payment. Each Plan Year, the Excess Bene-
fit to which a Participant is entitled under the Excess Benefit
Plan shall be paid from the Excess Benefit Fund commencing
during or with the month in which all monthly payments of the
Retirement Benefit (as limited by Code Section 415(b)) under
the System have been paid, and such Excess Benefit shall be
paid from that month to the end of the Calendar Year falling
within the applicable Plan Year.

(d) Form of Benefit. The form of the Excess Benefit shall
be the same form as the Participant's Retirement Benefit.

590:10-21-6. Contributions and funding

(@) Funding. The Excess Benefit Plan shall be, and remain,
unfunded, and the rights, if any, of any person to any benefits
hereunder shall be those specified herein. The Excess Benefit
Plan constitutes a mere unsecured promise by the Participating
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Employers, on whose behalf the Retirement Benefit and Ex-

unpledged, unrestricted assets of the Excess Benefit Fund. The

cess Benefits are paid to the Participant, to make benefit pay-

Excess Benefit Fund shall be held separate and apart from other

ments in the future.
(b) Contributions. The Administrator shall determine the

funds of the Employers and shall be used exclusively for the
uses and purposes of Participants and general creditors as set

amount necessary to pay the Excess Benefit under the Excess

forth herein. Participants shall have no preferred claim on,

Benefit Plan for each Plan Year for each Employer. The re-

or any beneficial interest in, any assets of the Excess Bene-

quired contribution for all participating employers shall be the

fit Fund. Any assets held by the Excess Benefit Fund shall

agqgregate of the Excess Benefits payable to all Participants of

be subject to the claims of the contributing Employer's general

all participating employers for such Plan Year plus an amount

creditors under federal and state law in the event of insolvency,

determined by the Board to be a necessary and reasonable ex-

to the extent of the affected Employer's undistributed contribu-

pense of administering the Excess Benefit Plan. The amount

tions, if any.

determined to be necessary to pay the Excess Benefit of a Par-
ticipant and administrative expenses of the Excess Benefit Plan

(d) Grantor Trust. The Excess Benefit Fund is intended to
be a grantor trust, of which the contributing Participating Em-

shall be withheld from contributions to the System before be-

ployers are the grantors, within the meaning of Code Sections

ing credited to the Retirement Fund and deposited into the Ex-

671 through 679 and shall be construed accordingly. This pro-

cess Benefit Fund established under Article VI of the Excess

vision shall not be construed to create an irrevocable trust of

Benefit Plan document and 590:10-21-7. Participating Em-

any kind.

ployer contributions shall be made at a time or times deter-
mined by the Board, but shall be made no less frequently than

(e) Excess Benefit Fund Income. Income accruing to the
Excess Benefit Fund in respect of the Excess Benefit Plan shall

annually. Any contributions not used to pay the Excess Bene-

constitute income derived from the exercise of an essential gov-

fit for a current Plan Year, together with any income accruing

ernmental function upon which the Excess Benefit Fund shall

to the Excess Benefit Fund, shall be first used to pay the ad-

be exempt from tax under Code Section 115, as well as Code

ministrative expenses of the Excess Benefit Plan, then shall be

Section 415(m)(1).

deposited to the Excess Benefit Fund and used to fund Excess
Benefits of Participants in future Plan Years.

(¢) Contributions not to be credited to OPERS Plan.
Under no circumstances will Employer contributions to fund
the Excess Benefits under the Plan be credited to the OPERS
Plan. The amounts determined to be necessary to provide
the Excess Benefit under the Excess Benefit Plan for each
Participant shall be accounted for separately. However, such
separate_accounting shall not be deemed to set aside such
amounts for the benefit of a Participant. Benefits under the
Excess Benefit Plan shall be paid from the Excess Benefit
Fund.

590:10-21-7. Trust fund
(@) Establishment of Excess Benefit Fund. A trust fund, re-

590:10-21-8. Administration

(@) Administrative Authority. The Board shall have the
authority to control and manage the operation and admin-
istration of the Excess Benefit Plan. The Board and the
Administrator shall have the same rights, duties and respon-
sibilities respecting the Excess Benefit Plan as the Board
and the Administrator have with respect to the OPERS Plan
pursuant to 74 O.S. 88909, 909.1 and 909.2, unless modified
by Code Section 415 and its implementing regulations, or 74
0.S. 8915.1.

(b) Powers of the Board. The Board shall have such power
and authority (including discretion with respect to the exercise
of that power and authority) as may be necessary, advisable,
desirable or convenient to enable the Board:

ferred to as the Excess Benefit Fund, is established as a valid
trust under the law of the State, which is separate from the Re-
tirement Fund, to hold contributions of the Participating Em-
ployers. Contributions to the Excess Benefit Fund shall be held
separate and apart from the funds comprising the Retirement
Fund and shall not be commingled with assets thereof. The
Board shall prescribe a detailed accounting system for the Ex-
cess Benefit Fund, which shall allocate the expenses of the Ex-
cess Benefit Plan to the Excess Benefit Fund.

(b) Excess Benefit Fund Purpose. The Excess Benefit
Fund is maintained solely for the purpose of providing Ex-
cess Benefits under a qualified governmental excess benefit
arrangement within the meaning of Code Section 415(m).

(c) Excess Benefit Fund Assets. All assets held by such
Excess Benefit Fund to assist in meeting the Participating Em-
ployers' obligations under the Excess Benefit Plan, including
all amounts of Participating Employers' contributions made
pursuant to the Excess Benefit Plan, all property and rights
acquired or purchased with such amounts and all income at-
tributable to such amounts, shall be, and remain, the general,
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(1) to establish procedures with respect to administra-
tion of the Excess Benefit Plan not inconsistent with the
Excess Benefit Plan and the Code, and to amend or rescind
such procedures;

(2) to determine, consistent with the Excess Benefit
Plan, the OPERS Plan, applicable law, rules or requlations,
all questions of law or fact that may arise as to the eligibil-
ity for participation in the Excess Benefit Plan and eligi-
bility for distribution of benefits from the Excess Benefit
Plan, and the status of any person claiming benefits under
the Excess Benefit Plan;

(3) pursuant to Article 1V of the Excess Benefit Plan,
to make payments from the Excess Benefit Fund to Par-
ticipants;

(4) tocontract with a third party to perform designated
administrative services under this Excess Benefit Plan;
(5) subject to and consistent with the Code, to construe
and interpret the Excess Benefit Plan as to administra-
tive issues and to correct any defect, supply any omission
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or reconcile any inconsistency in the Excess Benefit Plan

Benefit Plan to constitute a qualified governmental excess ben-

with respect to same.
(c) Action by the Board. Any action by the Board that is

efit arrangement under the provisions of Code Section 415(m)
and the Excess Benefit Fund to be exempt from tax under Code

supported by competent, material, and substantial evidence and

Sections 115 and 415(m), (ii) causes the Excess Benefit Plan

that is not found to be an abuse of discretion shall be final, con-

to comply with all applicable requirements of the Code, and

clusive and binding on all individuals affected thereby. The

(iii) causes the Excess Benefit Plan to comply with the System

Board may take any such action in such manner and to such

Plan and all applicable Oklahoma statutes and rules, shall pre-

extent as the Board in its sole discretion may deem expedient,

vail over any different interpretation.

and the Board shall be the sole and final judge of such expedi-
ency.

(d) Payment of benefits and erroneous payments. The
Board, if in doubt concerning the correctness of its action in

(b) Limitation of rights. Neither the establishment nor
maintenance of the Excess Benefit Plan, nor any amendment
thereof nor any act or omission under the Excess Benefit Plan
(or resulting from the operation of the Excess Benefit Plan)

making a payment of a benefit, may suspend payment until

shall be construed as:

satisfied as to the correctness of the payment or the Participant
to receive the payment. Any benefit payment that according to
the terms of the Excess Benefit Plan and the benefits provided
hereunder should not have been made may be recovered as
provided in 74 O.S. §924.

590:10-21-9. Plan amendments

The Board from time to time may amend, suspend, or ter-
minate any or all of the provisions of this Excess Benefit Plan
as may be necessary to comply with Code Section 415(m) and
to maintain the Excess Benefit Plan's or the System's qualified
status under the Code.

590:10-21-10.  Nonassignability and exemption from
taxation and execution

The interests of Participants under this Excess Benefit
Plan are hereby exempt from any state, county, municipal or
local tax, and shall not be subject to execution, garnishment,
attachment, or any other process of law whatsoever, and
shall be unassignable, to the extent and except as otherwise

provided by 74 O.S. 88923 and 924.

590:10-21-11.  Federal and state taxes

The Board, the Participating Employers, and the Admin-
istrator do not guarantee that any particular Federal or State
income, payroll, or other tax consequence will occur because
of participation in this Excess Benefit Plan.

590:10-21-12. Investment

The Board may hold such portion of the Excess Benefit
Plan uninvested as the Board deems advisable for making dis-
tributions under the Excess Benefit Plan, or may invest assets
of the Excess Benefit Plan pending the Excess Benefit pay-
ments. The Board shall not purchase an annuity contract with
the assets of the Excess Benefit Fund.

590:10-21-13.  Conflicts and limitation of rights

(@ Conflicts. In resolving any conflict between provisions
of the Excess Benefit Plan and in resolving any other uncer-
tainty as to the meaning or intention of any provision of the Ex-
cess Benefit Plan, the interpretation that (i) causes the Excess
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(1) conferring upon any Participant or any other person
a right or claim against the Board, Trustees, Participating
Employers, or Administrator, if any, except to the extent
that such right or claim shall be specifically expressed and
provided in the Excess Benefit Plan;

(2)  creating any responsibility or liability of the Partic-
ipating Employers for the validity or effect of the Excess
Benefit Plan;

(3) acontract between the Participating Employers and
any Participant or other person; or

(4) being consideration for, or an inducement or condi-
tion of, employment of any Participant or other person, or
as affecting or restricting in any manner or to any extent
whatsoever the rights or obligations of the Participating
Employers or any Participant or other person to continue
or terminate the employment relationship at any time.

[OAR Docket #10-1210; filed 9-30-10]

TITLE 590. OKLAHOMA PUBLIC
EMPLOYEES RETIREMENT SYSTEM
CHAPTER 15. UNIFORM RETIREMENT
SYSTEM FOR JUSTICES AND JUDGES

[OAR Docket #10-1211]

RULEMAKING ACTION:
EMERGENCY adoption
RULES:
Subchapter 5. Excess Benefit Plan and Trust [NEW]
590:15-5-1. Establishmentand purpose [NEW]
590:15-5-2. Definitions [NEW]
590:15-5-3. Construction [NEW]
590:15-5-4. Participation [NEW]
590:15-5-5. Payment of benefits [NEW]
590:15-5-6. Contributions and funding [NEW]
590:15-5-7. Trust fund [NEW]
590:15-5-8. Administration [NEW]
590:15-5-9. Plan amendments [NEW]
590:15-5-10. Nonassignability and exemption from taxation and execution
[NEW]
590:15-5-11. Federal and state taxes [NEW]
590:15-5-12. Investment [NEW]
590:15-5-13. Conflicts and limitation of rights [NEW]
AUTHORITY:
Oklahoma Public Employees Retirement System Board of Trustees,
pursuantto 20 O.S. §§1104.1, 1108
DATES:
Public Hearing:
August 19, 2010
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Adoption:

August 19, 2010
Approved by Governor:

September 17, 2010
Effective:

Immediately upon Governor's approval
Expiration:

Effective through July 14, 2011, unless superseded by another rule or
disapproved by the legislature
SUPERSEDED EMERGENCY ACTIONS:

n/a
INCORPORATIONS BY REFERENCE:

n/a
FINDING OF EMERGENCY:

The Agency finds that an imminent peril exists to the preservation of the
public health, safety, or welfare, or that a compelling public interest requires an
emergency rule, amendment, revision, or revocation of an existing rule. These
emergency rules are necessary to implement the qualified governmental excess
benefit arrangement which was approved by the Internal Revenue Service on
June 24, 2010, as required by 20 O.S. §1104.1. IRS approval was necessary for
the System to maintain its plan qualification under the Internal Revenue Code.
ANALYSIS:

The new Subchapter 5 is necessary to implement the "Uniform Retirement
System for Justices and Judges Excess Benefit Plan and Trust." The Excess
Benefit Plan and Trust was established by the Board of Trustees in August 2006
in accordance with 20 O.S. §1104.1. Before the plan could be implemented,
the Board was required to obtain approval under Section 1104.1 from the
Internal Revenue Service. The plan was recently approved by the Internal
Revenue Service in a private letter ruling dated June 24, 2010. The emergency
rules are necessary to help the retirement plan maintain its plan qualification
under the Internal Revenue Code. The proposed emergency rules set forth the
Excess Benefit Plan and Trust, its purpose and how it is to be implemented by
the agency.

Specifically, 590:15-5-1 establishes the plan and its purpose. The new
590:15-5-2 sets forth defined terms. 590:15-5-3 provides how the plan is to
be construed with regards to actuarial assumptions. 590:15-5-4 sets forth
who must participate in the plan and when such participation begins. The new
590:15-5-5 sets forth the excess benefit amount, when such amount is paid,
and the form of the benefit. 590:15-5-6 sets forth the process for determining
the amount of contributions to the plan and that such contributions must be
kept separate from the URSJJ plan. The new 590:15-5-7 establishes the
Excess Benefit Trust Fund to hold and account for the separate excess benefit
contributions. 590:15-5-8 sets forth the administrative authority and powers
of the Board of Trustees over the plan. 590:15-5-9 permits the Board to amend
the plan as may be necessary to maintain the plan and its tax qualified status
under the Internal Revenue Code. 590:15-5-10 provides that the interests of
the participants in the plan are not assignable except as provided under 20 O.S.
§1111. 590:15-5-11 provides no guarantee of any particular tax treatment as
a result of participation in the plan. 590:15-5-12 permits the Board to invest
such assets of the plan pending payments under the plan. 590:15-5-13 sets
forth procedures for resolving conflicts in the plan.

CONTACT PERSON:
Joseph A. Fox (405) 858-6737

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED AND EFFECTIVE
UPON APPROVAL BY THE GOVERNOR AS SET
FORTHIN750.S.,SECTION 253(D):

SUBCHAPTER 5. EXCESS BENEFIT PLAN AND
TRUST

590:15-5-1. Establishment and purpose
(@) Establishment. The "Uniform Retirement System for

Section 415, 20 O.S. 81104.1, and the Excess Benefit Plan and
Trust document which was approved by the Internal Revenue
Service in a private letter ruling dated June 24, 2010, and as
adopted by the Board of Trustees.

(b) Purpose. The purpose of this Excess Benefit Plan is
solely to provide the part of a Participant's Retirement Benefit
that would otherwise have been payable by the System except
for the limitations of Code Section 415(b). This Excess Ben-
efit Plan is intended to be a "qualified governmental excess
benefit_arrangement” within the meaning of Code Section
415(m)(3) and shall be interpreted and construed consistently
with such intent. This Excess Benefit Plan is an "exempt
governmental deferred compensation plan" described in Code
Section 3121(v)(3). Code Sections 83, 402(b), 457(a), and
457(f)(1) shall not apply to this Excess Benefit Plan.

590:15-5-2. Definitions

The following words or terms, when used in this Subchap-
ter, shall have the following meaning, unless the context clearly
indicates otherwise:

"Administrator’” means the Oklahoma Public Employ-
ees Retirement System.

""Beneficiary'' means any person named by a member to
receive any benefits as provided by 20 O.S. 881101 et seq. If
there is no beneficiary living at time of member employee's
death, the member's estate shall be the beneficiary.

""Board’' means the Oklahoma Public Employees Retire-
ment System Board of Trustees.

""Code'" means the Internal Revenue Code of 1986, as
amended, as applicable to a governmental plan, or correspond-
ing provisions of any subsequent federal income tax law.

"Employer' means the State of Oklahoma, which has
agreed to make contributions to the URSJJ Plan on behalf of
its employees.

""Excess Benefit' means the benefit determined in accor-
dance with 590:15-5-5(a) and Section 4.01 of the Excess Ben-
efit Plan document.

""Excess Benefit Fund"'' means the trust fund established
by the Board pursuant to Article VI of the Excess Benefit Plan
document, pursuant to the provisions of 20 O.S. 81104.1, and
as set forth in 590:15-5-7.

""Excess Benefit Plan'" means the "Uniform Retirement
System for Justices and Judges Excess Benefit Plan and Trust"
established pursuant to Code Section 415 and 20 O.S. §1104.1.

"Participant’ means a Retiree or Beneficiary who is en-
titled to benefits under the Excess Benefit Plan.

"Plan Year'' means the calendar year for the purpose of
this Excess Benefit Plan.

""Retiree’” means a member who has retired under the
URSJJ Plan.

""Retirement Benefit'' means a monthly income with ben-
efits accruing from the first day of the month coinciding with
installments by the URSJJ Plan, whether payable for a tempo-
rary period or following retirement and ending on the last day
of the month in which death occurs throughout the future life

Justices and Judges Excess Benefit Plan and Trust" is hereby

of a Retired Member or the actuarial equivalent thereof paid in

established effective as of November 1, 2010, pursuant to Code

such manner as specified by the member pursuant to 20 O.S.

November 1, 2010
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881101 et seq. or as otherwise allowed to be paid at the dis-

be paid from that month to the end of the Calendar Year falling

cretion of the Board, without regard to any limitations on such

within the applicable Plan Year.

retirement income or benefit under Code Section 415(b).
"Retirement Fund' means the reserves of the URSJJ

(d) Form of Benefit. The form of the Excess Benefit shall
be the same form as the Participant's Retirement Benefit.

Plan.

"'State’” means the State of Oklahoma.

"Trustees" means the members of the Board.

"URSJJ Plan" means the retirement plan administered
by the Oklahoma Public Employees Retirement System. The
URSJJ Plan document consists of the applicable Oklahoma
statutes and rules and requlations.

590:15-5-3. Construction
Whenever any actuarial present value or actuarial equiv-

590:15-5-6. Contributions and funding

(@) Funding. The Excess Benefit Plan shall be, and remain,
unfunded, and the rights, if any, of any person to any benefits
hereunder shall be those specified herein. The Excess Benefit
Plan constitutes a mere unsecured promise by the Employer, on
whose behalf the Retirement Benefit and Excess Benefits are
paid to the Participant, to make benefit payments in the future.
(b) Contributions. The Administrator shall determine the
amount necessary to pay the Excess Benefit under the Excess

alency is to be determined under the Excess Benefit Plan to

Benefit Plan for each Plan Year for the Employer. The required

establish a benefit, it shall be based on such reasonable actu-

contribution for the Employer shall be the aggregate of the Ex-

arial assumptions as may be approved in the sole discretion of

cess Benefits payable to all Participants of the Employer for

the Board, and shall be determined in a uniform manner for all

such Plan Year plus an amount determined by the Board to

similarly situated Participants.

590:15-5-4. Participation

All Retirees and Beneficiaries of the URSJJ Plan are re-
quired to participate in the Excess Benefit Plan if their Retire-
ment Benefit from the URSJJ Plan for a Plan Year is limited
during the applicable Calendar Year by Code Section 415(b).
The Board shall determine for each Plan Year which Retirees
and Beneficiaries are required to participate in the Excess Ben-
efit Plan. Participation in the Excess Benefit Plan shall com-
mence each Plan Year once a Retiree or Beneficiary has an
Excess Benefit in that Plan Year as determined by the Calen-
dar Year Code Section 415 limits. Participation in the Excess
Benefit Plan shall cease for any portion of a Plan Year in which
the Retirement Benefit of a Retiree or Beneficiary is not lim-
ited by Code Section 415(b) or if all benefit obligations under
the Excess Benefit Plan to the Retiree or Beneficiary have been
satisfied.

590:15-5-5. Payment of benefits

(@) Benefit amount. A Participant in the Excess Benefit
Plan shall receive a benefit in an amount equal to the amount
of Retirement Benefit that would have been payable to, or
with respect to, a Participant by the URSJJ Plan that could not
be paid because of the application of the limitations on such
Retirement Benefit under Code Section 415(b). An Excess
Benefit under the Excess Benefit Plan shall be paid only if and
to the extent the Participant is receiving a Retirement Benefit
from the URSJJ Plan.

(b) Noelection to defer. No election is provided at any time
to the Participant, directly or indirectly, to defer compensation
under this Excess Benefit Plan.

(¢) Time for Payment. Each Plan Year, the Excess Bene-
fit to which a Participant is entitled under the Excess Benefit
Plan shall be paid from the Excess Benefit Fund commencing
during or with the month in which all monthly payments of the
Retirement Benefit (as limited by Code Section 415(b)) under
the URSJJ Plan have been paid, and such Excess Benefit shall
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be a necessary and reasonable expense of administering the
Excess Benefit Plan. The amount determined to be necessary
to pay the Excess Benefit of a Participant and administrative
expenses of the Excess Benefit Plan shall be withheld from
contributions to the URSJJ Plan before being credited to the
Retirement Fund and deposited into the Excess Benefit Fund
established under Article V1 of the Excess Benefit Plan docu-
ment and 590:15-5-7. Employer contributions shall be made
at a time or times determined by the Board, but shall be made
no less frequently than annually. Any contributions not used to
pay the Excess Benefit for a current Plan Year, together with
any income accruing to the Excess Benefit Fund, shall be first
used to pay the administrative expenses of the Excess Bene-
fit Plan, then shall be deposited to the Excess Benefit Fund
and used to fund Excess Benefits of Participants in future Plan
Years.

(c) Contributions not to be credited to OPERS Plan.
Under no circumstances will Employer contributions to fund
the Excess Benefits under the Plan be credited to the URSJJ
Plan. The amounts determined to be necessary to provide
the Excess Benefit under the Excess Benefit Plan for each
Participant shall be accounted for separately. However, such
separate accounting shall not be deemed to set aside such
amounts for the benefit of a Participant. Benefits under the
Excess Benefit Plan shall be paid from the Excess Benefit
Fund.

590:15-5-7. Trust fund

(@) Establishment of Excess Benefit Fund. A trust fund,
referred to as the Excess Benefit Fund, is established as a valid
trust under the law of the State, which is separate from the Re-
tirement Fund, to hold contributions of the Employer. Con-
tributions to the Excess Benefit Fund shall be held separate
and apart from the funds comprising the Retirement Fund and
shall not be commingled with assets thereof. The Board shall
prescribe a detailed accounting system for the Excess Benefit
Fund, which shall allocate the expenses of the Excess Benefit
Plan to the Excess Benefit Fund.
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(b) Excess Benefit Fund Purpose. The Excess Benefit
Fund is maintained solely for the purpose of providing Ex-
cess Benefits under a qualified governmental excess benefit
arrangement within the meaning of Code Section 415(m).

(c) Excess Benefit Fund Assets. All assets held by such
Excess Benefit Fund to assist in meeting the Employer's obli-
gations under the Excess Benefit Plan, including all amounts of
Employer's contributions made pursuant to the Excess Benefit
Plan, all property and rights acquired or purchased with such
amounts and all income attributable to such amounts, shall be,
and remain, the general, unpledged, unrestricted assets of the
Excess Benefit Fund. The Excess Benefit Fund shall be held

(3) pursuant to Article 1V of the Excess Benefit Plan
document, to make payments from the Excess Benefit
Fund to Participants;
(4) tocontract with a third party to perform designated
administrative services under this Excess Benefit Plan;
(5) subject to and consistent with the Code, to construe
and interpret the Excess Benefit Plan as to administra-
tive issues and to correct any defect, supply any omission
or reconcile any inconsistency in the Excess Benefit Plan
with respect to same.
(c) Action by the Board. Any action by the Board that is
supported by competent, material, and substantial evidence and

separate and apart from other funds of the Employer and shall

that is not found to be an abuse of discretion shall be final, con-

be used exclusively for the uses and purposes of Participants

clusive and binding on all individuals affected thereby. The

and general creditors as set forth herein. Participants shall have

Board may take any such action in such manner and to such

no preferred claim on, or any beneficial interest in, any assets

extent as the Board in its sole discretion may deem expedient,

of the Excess Benefit Fund. Any assets held by the Excess

and the Board shall be the sole and final judge of such expedi-

Benefit Fund shall be subject to the claims of the contributing

ency.

Employer's general creditors under federal and state law in the
event of insolvency, to the extent of the affected Employer's

(d) Payment of benefits and erroneous payments. The
Board, if in doubt concerning the correctness of its action in

undistributed contributions, if any.
(d) Grantor Trust. The Excess Benefit Fund is intended to

making a payment of a benefit, may suspend payment until
satisfied as to the correctness of the payment or the Participant

be a grantor trust, of which the contributing Employer is the

to receive the payment. Any benefit payment that according to

grantor, within the meaning of Code Sections 671 through 679

the terms of the Excess Benefit Plan and the benefits provided

and shall be construed accordingly. This provision shall not be

hereunder should not have been made may be recovered as

construed to create an irrevocable trust of any kind.

(e) Excess Benefit Fund Income. Income accruing to the
Excess Benefit Fund in respect of the Excess Benefit Plan shall
constitute income derived from the exercise of an essential gov-
ernmental function upon which the Excess Benefit Fund shall
be exempt from tax under Code Section 115, as well as Code
Section 415(m)(1).

590:15-5-8. Administration
(@) Administrative Authority. The Board shall have the
authority to control and manage the operation and admin-
istration of the Excess Benefit Plan. The Board and the
Administrator shall have the same rights, duties and respon-
sibilities respecting the Excess Benefit Plan as the Board
and the Administrator have with respect to the URSJJ Plan
pursuant to 20 O.S. 81108, unless modified by Code Section
415 and its implementing requlations, or 20 O.S. 81104.1.
(b) Powers of the Board. The Board shall have such power
and authority (including discretion with respect to the exercise
of that power and authority) as may be necessary, advisable,
desirable or convenient to enable the Board:
(1) to establish procedures with respect to administra-
tion of the Excess Benefit Plan not inconsistent with the
Excess Benefit Plan and the Code, and to amend or rescind
such procedures;
(2) to determine, consistent with the Excess Benefit
Plan, the URSJJ Plan, applicable law, rules or regulations,
all guestions of law or fact that may arise as to the eligibil-
ity for participation in the Excess Benefit Plan and eligi-
bility for distribution of benefits from the Excess Benefit
Plan, and the status of any person claiming benefits under
the Excess Benefit Plan;
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provided in 20 O.S. §1111.

590:15-5-9. Plan amendments

The Board from time to time may amend, suspend, or ter-
minate any or all of the provisions of this Excess Benefit Plan
as may be necessary to comply with Code Section 415(m) and
to maintain the Excess Benefit Plan's or the System's qualified
status under the Code.

590:15-5-10. Nonassignability and exemption from
taxation and execution

The interests of Participants under this Excess Benefit
Plan are hereby exempt from any state, county, municipal or
local tax, and shall not be subject to execution, garnishment,
attachment, or any other process of law whatsoever, and
shall be unassignable, to the extent and except as otherwise

provided by 20 O.S. 81111.

590:15-5-11. Federal and state taxes

The Board, the Participating Employers, and the Admin-
istrator do not guarantee that any particular Federal or State
income, payroll, or other tax consequence will occur because
of participation in this Excess Benefit Plan.

590:15-5-12. Investment

The Board may hold such portion of the Excess Benefit
Plan uninvested as the Board deems advisable for making dis-
tributions under the Excess Benefit Plan, or may invest assets
of the Excess Benefit Plan pending the Excess Benefit pay-
ments. The Board shall not purchase an annuity contract with
the assets of the Excess Benefit Fund.

Oklahoma Register (Volume 28, Number 4)



Emergency Adoptions

590:15-5-13. Conflicts and limitation of rights
(@) Conflicts. In resolving any conflict between provisions
of the Excess Benefit Plan and in resolving any other uncer-
tainty as to the meaning or intention of any provision of the Ex-
cess Benefit Plan, the interpretation that (i) causes the Excess
Benefit Plan to constitute a qualified governmental excess ben-
efit arrangement under the provisions of Code Section 415(m)
and the Excess Benefit Fund to be exempt from tax under Code
Sections 115 and 415(m), (ii) causes the Excess Benefit Plan
to comply with all applicable requirements of the Code, and
(iii) causes the Excess Benefit Plan to comply with the System
Plan and all applicable Oklahoma statutes and rules, shall pre-
vail over any different interpretation.
(b) Limitation of rights. Neither the establishment nor
maintenance of the Excess Benefit Plan, nor any amendment
thereof nor any act or omission under the Excess Benefit Plan
(or _resulting from the operation of the Excess Benefit Plan)
shall be construed as:
(1) conferring upon any Participant or any other person
a right or claim against the Board, Trustees, Employer or
Administrator, if any, except to the extent that such right
or _claim shall be specifically expressed and provided in
the Excess Benefit Plan;
(2) creating any responsibility or liability of the Em-
ployer for the validity or effect of the Excess Benefit Plan;
(3) acontract between the Employer and any Partici-
pant or other person; or
(4)  being consideration for, or an inducement or con-
dition of, employment of any Participant or other person,
or as affecting or restricting in any manner or to any ex-
tent whatsoever the rights or obligations of the Employer
or any Participant or other person to continue or terminate
the employment relationship at any time.

[OAR Docket #10-1211; filed 9-30-10]

TITLE 710. OKLAHOMA TAX
COMMISSION
CHAPTER 65. SALES AND USE TAX

[OAR Docket #10-1213]

RULEMAKING ACTION:
EMERGENCY adoption
RULES:
Subchapter 21. Use Tax
710:65-21-8 [NEW]
AUTHORITY:
68 O.S. 88 203, 1406.1, 1407.2 and 1407.4; Oklahoma Tax Commission
DATES:
Adoption:
August 26, 2010 (Commission Order No. 2010-08-26-02)
Approved by Governor:
September 17, 2010
Effective:
Immediately upon Governor's approval
Expiration:
Effective through July 14, 2011, unless superseded by another rule or
disapproval by the Legislature.
SUPERSEDED EMERGENCY ACTIONS:
n/a
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INCORPORATIONS BY REFERENCE:

nla
FINDING OF EMERGENCY:

Compelling public interest was found to warrant emergency promulgation
of these rules to implement the provisions of House Bill 2359 (52nd
Legislature, 2nd Regular Session).

ANALYSIS:

The rule changes reflect the provisions of House Bill 2359 (52nd
Legislature, 2nd Regular Session) regarding notice requirements for certain
out-of-state retailers or vendors not registered in Oklahoma
CONTACT PERSON:

Lisa Haws, OBA #12695, Tax Policy Analyst; (405) 521-3133.

PURSUANT TO THE ACTIONS DESCRIBED HEREIN,
THE FOLLOWING EMERGENCY RULES ARE
CONSIDERED PROMULGATED AND EFFECTIVE
UPON APPROVAL BY THE GOVERNOR, AS SET
FORTHIN750.S. SECTION 253(D):

SUBCHAPTER 21. USE TAX

710:65-21-8. Out-of-state retailers or vendors not
registered in Oklahoma
(@) Definitions. For the purposes of this Section:
(1) "Non-collecting retailer’ means a retailer, not
currently registered to collect and remit Oklahoma sales
and use tax, who makes sales of tangible personal prop-
erty from a place of business outside of Oklahoma to be
shipped to Oklahoma for use and who is not required to
collect Oklahoma sales or use taxes.
(2) "Oklahoma purchaser' means a purchaser that
requests goods be shipped to Oklahoma.
(3) "Online auction website" means a collection of
web pages on the Internet that allows persons to display
tangible personal property for sale which is purchased
through a competitive process where participants place
bids with the highest bidder purchasing the item when the
bidding period ends.
(4) "De minimis retailer”™ means any non-collecting
retailer that made total gross sales in Oklahoma in the
prior year of less than $100,000.00 and reasonably ex-
pects Oklahoma sales in the current year will be less than
$100,000.00.
(5) "De minimis online auction website' means any
online auction website that facilitates total gross sales in
Oklahoma in the prior year of less than $100,000.00 and
reasonably expects Oklahoma sales in the current year will
be less than $100,000.00.
(b) Requirements for notice. Effective October 1, 2010,
every non-collecting retailer must give notice that Oklahoma
use tax is due on nonexempt purchases of tangible personal
property and should be paid by the Oklahoma purchaser.
(1) Notice contents. The notice must be readily visible
and contain the information set forth as follows:
(A) The non-collecting retailer is not required, and
does not collect Oklahoma sales or use tax;
(B) The purchase is subject to Oklahoma use tax
unless it is specifically exempt from taxation;
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(C) The purchase is not exempt merely because it is
made over the Internet, by catalog, or by other remote
means;
(D) The State of Oklahoma requires Oklahoma
purchasers to report all purchases that were not
taxed and pay tax on those purchases. The tax may
be reported and paid on the Oklahoma individual
income tax return [Form 511] or by filing a consumer
use tax return. [Form 21-1]; and
(E) The referenced forms and corresponding in-
structions are available on the Oklahoma Tax Com-
mission website, www.tax.ok.qov.
(2) Website and/or catalog notice. Notice on a web-
site shall occur on a page necessary to facilitate the appli-

the non-collecting retailer provides a prominent link-
ing notice that reads as follows: "See important Okla-
homa sales tax information regarding the tax you may
owe directly to the state of Oklahoma", if such link-
ing notice directs the purchaser to the principal notice
required by this Section.
(B) If aretailer is required to provide a similar no-
tice for another state in addition to Oklahoma, the re-
tailer may provide a consolidated notice so long as
such notice includes the information contained in (b)
of this Section, specifically references Oklahoma and
meets the placement requirements of this Section.
(¢) Prohibition from advertising no tax due. A non-col-
lecting retailer may not state or display or imply that no tax is

cable transaction. It shall be sufficient if the non-collect-

due on any Oklahoma purchase unless such display is accom-

ing retailer provides a prominent linking notice that reads

panied by the notice required by (b) of this Section each time

as follows: "See important Oklahoma sales tax informa-

the display appears.

tion regarding the tax you may owe directly to the state of
Oklahoma", if such linking notice directs the purchaser to
the principal notice required by this Section. Notice in a
catalog shall be part of the order form. It shall be sufficient
if the non-collecting retailer provides a prominent refer-
ence to a supplemental page that reads as follows: "See
important Oklahoma sales tax information regarding the
tax you may owe directly to the state of Oklahoma on page
", if such page includes the principal notice required by
this Section.
(3) Invoice notice. For internet purchases, the invoice
notice must occur on the electronic order confirmation. It
shall be sufficient if the non-collecting retailer provides a
prominent linking notice that reads as follows: "See im-

(1) For example, a summary of the transaction includ-
ing a line designated "sales tax" and showing the amount
of sales tax as "zero" or "0.00" would constitute a "dis-
play" implying that no tax is due on the purchase. Such
a display must be accompanied by the notice required by
(b) of this Section every time it appears.
(2) Notwithstanding the limitation in this subsection, if
a non-collecting retailer knows that a purchase is exempt
from Oklahoma tax pursuant to Oklahoma law, the non-
collecting retailer may display or indicate that no sales
tax is due even if such display is not accompanied by the
notice required by (b) of this Section.

(d) Invoice notification exception for online auction web-

sites. With the exception of notification on invoices, the provi-

portant Oklahoma sales tax information regarding the tax

sions of this Section shall apply to online auction websites as

you may owe directly to the state of Oklahoma", if such

defined in (a) of this Section.

linking notice directs the purchaser to the principal notice
required by this Section. If the non-collecting retailer does

(e) De minimis exception. A de minimis retailer and a de
minimis online auction website, as defined in (a) of this Sec-

not issue an electronic order confirmation, the complete

tion, shall be exempt from the notice requirements in (b) of this

notice must be placed on the purchase order, bill, receipt,

Section.

sales slip, order form, or packing statement. For catalog
purchases, the complete notice must be placed on the pur-
chase order, bill, receipt, sales slip, order form, or packing

statement.
(4) Exceptions.

(A) Forinternet purchases, notice on the check-out
page fulfills both the website and invoice notice re-
guirements simultaneously. It shall be sufficient if
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Executive Orders

Asrequired by 75 O.S., Sections 255 and 256, Executive Orders issued by the Governor of Oklahoma are published in both the
Oklahoma Register and the Oklahoma Administrative Code. Executive Orders are codified in Title 1 of the Oklahoma Administrative

Code.

Pursuantto 75 O.S., Section 256(B)(3), "Executive Orders of previous gubernatorial administrations shall terminate ninety (90)
calendar days following the inauguration of the next Governor unless otherwise terminated or continued during that time by Executive

Order."

TITLE1l. EXECUTIVE ORDERS

1:2010-44.

EXECUTIVE ORDER 2010-44

I, Brad Henry, Governor of the State of Oklahoma, hereby
direct the appropriate steps be taken to fly all American and
Oklahoma flags on State property at half-staff from 8:00 a.m.
until 5:00 p.m. on Monday, September 27, 2010, who died on
Wednesday, September 22, 2010, at age 85.

Representative Duckett served in the Oklahoma State
House of Representative from 1973 until 1987. Representative
Duckett was a dedicated public servant and a faithful represen-
tative to his constituents. Throughout his life, Representative
Duckett made great contributions to the State of Oklahoma.

This executive order shall be forwarded to the Director of
Central Services who shall cause the provisions of this order
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to be implemented by all appropriate agencies of state govern-
ment.

IN WITNESS WHEREOF, | have hereunto set my hand and
caused the Great Seal of the State of Oklahoma to be affixed at
Oklahoma City, Oklahoma, this 24th day of September, 2010.

BY THE GOVERNOR OF THE
STATE OF OKLAHOMA

BRAD HENRY

ATTEST:
[OAR Docket #10-1215; filed 10-5-10]
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