ENROLLED
BENATE JOINT RESOLUTION NO. 1&. BY: TIMMONS.

A JOINT RESOLUTION DIRECTING THE SECRETARY OF
STATE TO FEFER TO THE PEOPLE FOR THEIR APPROVAL.
OR REJECTION, .4 PROPOSED AMENDMENT 70 SZCTION 3
OF ARTICLE 6, OF THE CONSTITUTION OF THE STATE

OF OKLAHOMA,

BE IT RESOLVED BY THE SENATE AND HOUSE OF REPRESENTATIVES
OF THE EIGHTEENTH LEGISLATURE OF THE STATE OF OKLAHOMA!

SECTION 1, Tho Boorctary of Statc shall rafer to tho pooplo
for their approval or rnjoction, ad and in the mangor provided by
tho law, the follbwing pr6p03cd amondment to Soction 3, Article 6,
of the Constitution of the State of Oklahoma }

"Section 3, No porson ghall be olligiblas to tho office of
Governor, Licutonant Govornor, Scerotary of State, State Auditor,
Attornay Genaral,; State Troasurar, Suporintondont of Publice Instruce
tlon or State Examiner and Inspoctor, oxcopt a citizon of tho Unlted
States of tho age of not lcas than thirty-ono (31) ycars and who
shall have been ton {(10) yoars next procoding his.or her olcction,

a qualified olcetor of thip Stato," |

SECTION 2, Thd ballot title for said proposad amendment shall
ba in the following form:

"Ballot Title

"Leglslative Reforondum No._ Btate Question NO.__

Tho gist of the proposition is as follows!

Shall a Constltutional .imendmont |

Amanding Saction 3, article 6, Constitution of Oklahoma,
“providing that no porson ghall be 2ligibl: o the offico
“of Governor, Licutonant Governor, Sacratary of State,

State Auditor, Attorn:zy Gonaral, Stats Troasurer, Supor~
'1ntondanf of Public Instruction, 3tata Examinoer and In-
spector, oxcopt a ¢ltizeon of the Unltcd States of tho
age .of ‘not less than thirty-onc (31) yoars and who shall
have beoan ten (10) years noxt praceding his or her clection,
o qualificd clector of this Stato, bo approyed by tho
poople?® | |

: i Yes

Shall the Propoged JAmondmont bo Approvod?

D ad
—
——
*
‘.
———

: No

The Presldent of Eho'Sonnto shall, immediately afinr the affective
dase of thig Rosolufion, prepare and filo Qn;_(l) copy théraof, in-
cluding said ballot Titla, with the Soerotary of State and one (1)



8. J. R. NO. 18. ' Pago 2.

copy with the Attorney Gonoral.
Passcd the Scnate the 24th day of Fehruary, 1941,
MEAD NORTON
. Acting Proeldent of the Senato.
Passed the Housc of Representatives the 15 day of JApril,’ 1941,
E. BLUMHAGEN
Spcaker of the Housc of Roprcsentatives
Approvad hy the Governor of the State of Oklahoma the day
of , 1941,

Govornor of tho Btats of Oklahoma.

CORRECTLY ENROLLED
VIRGIL L. STOKES
CHAIRMAN OF COMMITTEE ON ENGROSSED .ND ENROLLED BILLS,

Recelved in Office of Govornor Rocolvod 4-28-l1 at 4:15 P. I,
Y-p1-U41 at 2:15 P. W, C. C. Childors, Sccratary of Statc
Ralph F. Brentlingor By B. R.

Socretary.

M. Nagh




MAC ©.WILLIAMSON
ATTORNEY GENERAL

STATE OF OKLAHOMA
OFFICE OF THE ATTORNEY GENERAL
OKLAHOMA CITY

April 29, 1941

Honorable C. C« Chllders
Secretary of State
Building

Dear Sir:

You sre hereby notifled that pursuant to the discretion
and duty lodged in and imposed upon the Attorney General by
Section 1, Article 1, Chapter 30, Oklahoma Session Laws 1939,
he has examined the proposed Ballot Title of Senate Joint
Resolution No. 18 of the Eighteenth Legislature of the State
of Oklahoma, seme belng State Question No. 302, Leglslative
Referendum No. 83, which, together with a copy of said Reso=
lution, was delivered to him on April 29, 1941, by the Honor-
able Jemes E. Berry, President of the Senate of sald Legis-
lature, and from sald examination finds that said Ballot
Title is not in legal form end in harmony with the law.

Therefore, pursuant to the provisions of the above sece
tion, the Attorney General has prepared and is submitting
herewith, same to be filed in your office, a Ballot Title
for sald measure, which, in his opinion, does conform to
the lawe. Sald Rallot Title i1s as follows:

"Ballot Title
State Question No. 302 . Leglslative Referendum No. 83
THE GIST OF THE PROPOSITION IS AS FOLLOWS:
Shall a Constitutional Amendment

Amending Sectlion 3, Article 6, Constitu-
tion of Oklahoms, providing that no per-
son shall be eliglble to the office of
Governor, Lieutenant Governor, Secretary

of Stete, State Auditor, Attorney Genersal,
State Treasurer, Superintendent of Public
Instruction or State Examiner and Inspector,
except a cltlzen of the United States of



Honoreble Ce. Ce. Childers 4-29=41

the age of not lesas than thirty-one
(31) years and who shall have been
ten (10) years next preceding his or
her election, a qualified elector of
this 3State,

be approved by the people?

* * NO.M

"o e

SHALL THE PROPOSED AMENDMENT BE APPROVED?

Yours very truly,
FOR THE ATTORNEY GENERAL
=

'/ Fred Hansen
Assistant Attorney General

FH:BM
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JAMES E.BERRY

kaix-" ITENANT GOVERNOR OF OHLAHOMA
a’h

oma City, Oklahoma
April 29, 1941

Honorable C. C. Childers,
Secretary of State,
BUILDING

Dear Sir:

Pursuant to Section 2, Senate
Joint Resolution No. 18, of The
Eighteenth Legislature of the State
of Oklahoma, and Section 1, Article 1,
Chapter 30, Oklehoma Session Laws 1939,
I have prepared and hereby tender for
filing with you as Secretary of State
of Oklahoma one copy of Senate Joint
hegolution, including ballot title
therefor.

Respectfully yours,

'

ames E. Berry
President of th ate -

Received this 29th day
of April, 1941 O ks

Secretary of State
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RECEIVED-
LA (24T
C. C. Childers, Secrefary of State
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DEPARTMENT OF STATE
STATE OF OKLAHOMA
OKLAHOMA CITY

In the Matter of
State Quedtion No. 302
Referendum Petition No. &3

Honorable Leon C, Phillips
Governor of the Sgtate of Oklahoma
Uapltol Bullding

I, C. C. Childers, Secretary of Btate of the Btate of
Oklahoma, do hereby certify that on the twenty-ninth day of
April, A, D. 1941, there was filed in the office of the
Secretary of State of the State of Oklahoma, by James E. Berry,
President of the Senate of Oklshoma, copy of Senate Joint
Resoluthon No. 18, propoeing an amendment to the Constitution.

I further certify that sald Senate Joint Resolution No.
18 has been designated as State Question No. 302, Referendum
Petitlion No., 83,

I Further certify that on the thirtieth day of April, 1941;
the Attorney General of the State of Oklahoma, filed in my
offlce the attached Ballot Title, as approved by him, of sald
8tate Question No. 302, Referendum Petition No. &3, which
Ballot Title is made a part of this certificate. ‘

I further certify that there le¢ also attached a true
and correct cooy of Senate Joint Resolution No. 18&.

In Withess Whereof, I have hereunto set my hand and
caused the Great Seal of the S¢ate of Oklahoma to be attached,
thia the second day of May, A. D. 1941,

@- @E&Lﬁ;ﬂLifo
* f
Recelved Cartificste this

the = /. day of Zuu._, 19 4/
{J
GOVERNOR'S OFFICE

By: o - P ‘
T Dt (T arr




DEPARTMENT OF STATE
STATE OF OKLAHOMA
OKLAHOMA CITY

In the Matter of
State Question No. 302
Referendum FPetition No., &3

Honorable J. William Cordell
Becretary

8tate Election Board
Capitol Building

I, C. €. Childers, Secretary of State of the State of
Oklahoma, do hereby certify that on the twenty~-ninth day of
April, A, D. 1941, there was filed in the office of the
Seoretary of State of the State of Oklahoma, by James E. Berry,
President of the Senate of Oklshoma, copy of Senate Joint
Resolution No. 18, proposing an amendment to the Constitution.

I further certify that sald Senate Joint Resolution No.18
has been dealgnated as 3tate Question No. 302, Referendum
Petition No. 83,

I further certify that on the thirtieth day of April, 1941,
The Attorney General of the State of Oklahoma, filed in my-
office the attached Ballot Title, as approved by him, of sald
State Question No. 302, Referendum Petition No. 43, which Balldt
Title ig made a part of this certificate.

I further certify that there 1s also attached a true
and correct copy of Senate Joint Resolutmaq No. 14.

In Witneass Whereof, I have hersunto set my hand and
caused the Great Heal of the State of Oklahoma to be attached,
this the second day of May, A. D. 1941,

Aagt, georatary ;%égiziz?;:;/
TSI A,




C. C. CHIL.DERS
Secretary of State

SECRETARY OF STATE

8TATE OF OKLAHOMA

OKLAHOMA CITY

October 12, 1942

Enclosed are three ballot titles on proposed constitutional

" amendments which are to be submitted to the people for thelr

approval or rejection at the General Electlon to be held on
November 3, 19k2, They are as follows:

State Question No. %02, Leglslative Referendum No. SR
State Question No, 30}, Leglslative Referendum No. &
State Question No. 304, Legislative Referendum No. 85

The ballot titles, followed by an explanation of how to vote
thereon, must be published in two newspapers in each county
at least five days before sald clectlon. Sald ballot titles
are %o be published one time only at the legal rate provided
in Title 28, 0k1ahoma‘EtEEEEe§*i%u1, Seetion 121 (Section 1065,
Oklahoma Statutes 1931). /

These ballot titles are sent to you with the understanding
thet the charges will not be in excess of $1.00 per square,
NONPAREIL TYPE, which would amount to $3.00 for each propo-
sltion, or a total of $9.00 for three.

Please fill out the enclosed claim blank for no more than
$9.00, attach thereto proof of publication properly executed
and return to this office, If, however, you do not wish to
print the ballot titles they should be returned immediately.

Attached to this letter are copies of the ballot titles as
they should appear in your newspaper.

Very truly yours,

AIL1LY ST

o,

T

Secretary of State

KM MS
Enclosures.

KATHERINE MANTON
Asslstant




State Question No. 302 Legislative Referendum No. 83
THE GI8T OF THE PROPOSITION IS AB FOLLOWS:

*Ballot Title

fhall a Constitutional Amendment

Amending Seotion 3, Article 6, Constitu-
tion of Oklaghoma, providing that no per-
son shall be eligible to the office of
Governor, Lieutenant Governor, Secretary
of State, 8tate Audltor, Attorney General,
State Treasurer; Superintendent of Publie
Instruction or 8 ate Examiner and Inspector,
except a oltizen of the United States of
the age of not less than thirty-one

{31) years and who shall have been

ten (10) years next preceding his or

her elsotion, a qualiflied elector of

this State,

be aporoved by the people? ceee

. §} YEB
SHALL THE PROPOSED AMENDMENT BE APPROVED? ST Noow

FH:BU

LS N

Yours very truly,
FOR THE ATTORNEY GENERAL

Fred Hansen
Fred Hansen
Agslstant Attorney General



IN THE SUPREME COURT OF THE STATE OF OKLAHOMA.

Mrs. Lamar Looney,

. J gl N, -
Petitioner, A 12

PN (@ t./ 7‘

v.
Graves lLeeper, as Secretary of State;
Ce K. Dudley, John R. Williams and Roy
Coppock, constituting the State Board
of Public Affairs, and Cleon Summers,
John E. Luttrell and John W, Hayson, consti-
tuténg the State Election Board of the
3tate of Oklahoma,

No. 21' 85l .

Responden ts.

SYLLABUS.

1. Section 1, of Article 24, of the Constitution of Oklahoms
provides: "Any amendment or amendments to this Constitution may be
proposed in either branch of the Legislature, and 1f the same shall
be agreed to hy a majority of all the members elected to each of the
two houses, such proposed amendment or amendments shall, with the
yeas and nays thereon, be entered in thelr Journals, and referred by
the Secretary of State to the people, for their approval or rejection,
at the next regular general eleotion, except when the Legislature,
by a two-thirds vote of each house, shall order a specia election
for that purpose. If a majority of all the electors voting at such
election, shall vote in favor of any amendment thereto, it shall there~
by become a part of this Constitution.

HELD, that, under this provision, the exception elause, which
reads, "except when the Legislature, by a two-thirds vote of each
house, shall order a specisl eleotion for that purpose™, means two-
thirds vote of all the members elected to and constituting each house,

2. By Senate Joint Resolution No. 5, of the Ninth Legislature
of Oklshoma, an amendment was proposed to Section 3, Article 6,
Constitution of Oklahoma. A majority of the members elected to and
constituting each House of the lLegislature voted for this resolutl on,
but two-thirds of the members elected to and constituting each house
did not vote for a resolution submitting said proposed amendment at
a special election, nevertheless seid proposed amendment was submi tted
at a special eleotion held Ootober 2, 1923, There was no authority
for the submission of the proposed amendment at sald special election
and the affirmative vote thereon, by a majJority of those wotling at saild
election, gave the same no legal force or effect.

3. The embodiment in the provision of the Legislature pro-
posing a constitutional amendment that 1t shall be submitted at the
next general election or at any speclal electionj is purely surplusage,
for the Constitution by Article 24, Section 1, expressly provides
how such an amendment as desoribed in Seetion 2, hereof, shall be
dubmitted to the people, and that 1s where a majority of each house
vote for the amendment, (without a two-thirds ma jority of each house
voting for submission at a special election) the same shall be re-
Terred "at the next regular general election.”

4, When, under the provisions of Article 24, Section 1,
Constitution, a proposed constitutional amendment is agreed to by a
ma jority of all the members elected to each of the two houses of the
Legislature, it becomes the duty of the Secretary of State to refer
the proposal to the people for their approval or rejection, at the
next regular general election, as directed in saild constitutional
provision, and if he improperly failed, because of misunderstanding




as to his duly, mandamus lies to require such submission,

even though, because of delay, it is necessary to submit the
propesal at a subsequent regular general election, This for
the reason that an official cannot by failure to properly
‘perfomm ministerial dquties, thwart the people in the enjoyment
of a constitutional mandate giving to them the right of voice.

Original action for writ of Mandamus. Writ Granted.

J. B, A, Robertson,
B. H. Caray, For Petitioners.

J. Berry King,

Attorney General,

Fred Hanasen,

Aseistant Abttorney Ceneral, For Respondents.




RILEY, J.

Petitioners by leave of Court commenced this
action in mandemus on September 2, 1930, to require respondents
in their respective official capacities to submit a proposed
amendnent to the State Constitution to the peophe for their
adoption or rejection at the next general election to be held
in this state on November 4, 1930.

Senate Joint Resolution No. 5 (Ch. 250 S.L.
1923) was passed hy the Legislature on March 27, 1923, and ap-
proved by the Governor March 31, 1983, and filed with the Secre~
tary of State under caption of State CQuestion No. 122; Referendum
Petition No. 42, It reads as follows:

"CHAPTER 250 ‘
SENATE JOINT RESOLUTION NO. 5.
STATE OFFICERS.

"A RESOLUTION asuthorizing a submission of a proposed amend-
ment to the Constitution to the people for their approval
or rejection, said proposed amendment being an amendment to
Section 3, Article 6, of the Constitution of the State of
Oklahoma . :

BE IT ENACTED BY THE PEOPLE OT' THE STATE OF OKLAKOMA:

Amendment.

"Sectlon 1. That the following proposed amendment to
Sectlon 3, Article 6, of the Constitution of the State of
Oklahoma, shall be referred to the people for their ratification
or re jection at an election, as provided by law. Said proposed
amendment shall be submitted under Articles 5 and 24, of the
Constitution of the State of Uklahoma. Suaid proposed amendment
being an amendment to and in lieu of Section 3, Article 6, of
the Constitution of the State of Oklshoma, as follows, to-wit:

"'Section 3. No person shall be eligible to the
office of Governor, Lieutenant Governor, Secretary of State,
State Auditor, Attorney General, State Treasurer, Superintendent
of Public Instruction, State Examiner and Inspector, except a
citizen of the United Stafes of the age of not less than thirty
years, and who shall have been three years next preceding such
election, a qualified elector of this State.!

"Said proposed amendment shall be submitted as provided
by law in the following form:

"'Shall the proposed amendment be adopted?!

( ) YES

( ) No.

"Sald proposed amendment of the Constitution of the State
of Oklehoma shall, upon receiving a majority of all electors
voting at said election, voting in favor of said amendment, be
adopted,.

"Submission ~-When.




"Section 2. The amendment herein proposed shall be sub-
mitted to the qualified electors of this State as
provided by law at the next ensulng statewide primary
election, or in a general statewlde election whioch may be
called prior thereto.
Adopted by the Senate March 27, 1923.
Adopted by the House of Representatives Msrch 27, 1923.
Approved March 31, 1923."

By 1inadvertence or by mistake of law the proposed
amendment to the Constitution was submitted at a special election held
on October 2, 1923, but subsequently declared lost by the Governor
for the reason that the same had not been properly submit ted t© the
people, notwithstanding the question received 173,262 votes for
adoption as against 36,445 votes for rejection. No submission has
been made since then.

The response filed by the Attorney General herein
admi ts all the allegations of the petition except the effectiveness
of the resolution, supra, authorizing the respondents to now submit
the question, hut join in the request thait this Court take original
Jurisdiction and determine the issues involved.

The only issue presented in whether Senate Joint
Resolut fon No. 5, is now in full foroe and effect, and as to whether
the duties of respondents are ministerial.

Section 2, of the Resolution contains the following
language:

"The amendment hereln proposed shall be sub-
mitted to the qualifi=d electors of this State as provided
by law, at the next ensuing statewide primary election or

in a general statewide electlon which may be called prior
thereto."

The resolution makes no reference to the next
general eleoction to be held in this State, unless it can be said that
"as provided by law" is a reference thereto, but the direction of the
resolution was for the submlssion of the question at a primary election
(the same being the primary election in Auguét, 1924) or at a general
election which may be oalled prior thereto, meaning August, 1924. The
eleotion last referred to could only have been a speclal election as the

laws of Oklahoms did not cuthorize s statewide election to be held

after March 31, 1923, and prior to the




primary elsction of August, 1924.

The Senzte Journal of the Hinth Legislature shows
sald resolution was originally adopted in the Senate by a vote of
Forty to nothing, but no.vote was taken on the question of submission
at a speoinl eleoction. The House Jowrnal shows that said resolution
was immaterially amended and passed by a vote of Sixty-three to
8ixteen, but no vote was ftaken on the question of submission at a
specinl eleotion. The Henate Journal shown concurrence by the Senate
in the amendment %to the resolution by a vote of thirty-seven to nothing.
30, irrespective of the question of the necegsity of a separate vote
by sach branch of the Legislature on the guestion of submission at a
special mkection, it is spparent fth=t sixty-three affirmative votes
in the House did not constitute a two-thirds majority of the mewbers
of the House even though 1t did constitute a majority of those members
present and voting.

This Court held in State ex rel Short, Attorney General,
v. §tate Board of Equalization, et al, 107 Okla. 118, 230 P. 743, that
the requirement of the Constitution for the submission of a proposed
constitutional amendment was the adoption of a resolution proposing
same by a two-thirds vote of each house, and that such two-thirds vote
meant a "two-thirds vote of all the mewbers elected to and constituting
each house" and not merely two-thirds of those prasent and voling.

Bection 1, Article 24, Gonstitution:

"Any amendment or amendments to this Constitition

may be proposed in either branch of the Legislature,

and if the same shall be aggad to by a majority of all
the wmenbers elected to each of the two houses, such
proposed amendment or amendments shall, with the yeas
and nays thereon, be entered in their journals and re-
ferred by the Secretary of State to the people for their
approval or rejection, st the nexf regular general elec-
tion, exc¢ept when the Legislature, by a two-thirds vote
of each house, shall order a special election for that
purpose. If a majority of all the electors voting at
such election shall vote in favor of any amendment there-
to, it sha2ll thereby become a part of this Constitutimm.

"If two or more amendments are proposed they shall

be submitted 4in such manner that electors may vote for
or against them separately."




In the cited case it wad also held:

Y“The embodiment in the provisions of the Legislature
proposing the amendment that it shall be submitted at the next
general election or at any speclal eleotion, is purely surplusage,
for the constitutionsl provision supra, which riges superior to
511 attempted legislature enactment, expressly provides how such
an amendment agreed to shall be submitted to the people, and that,
in omitting the exception, where a majority of each house agrees
to an amendment, it shall be referred at a general election
(meaning next regular genarszl election) by the Secretury of
8tate." :

It should be here noted that elther legislative measures
or fonstitutional smendments, proposed by initiative netitions and ref-
erendums by the pecple on legisl=tive measures proposed by the Legls-
lature are voted upon under the provisions of S=ctisn 3, Article 6,
of the Constitution and hence, under the provisions »f =21id section,
gome may be submitted, "at the next slection held throughout the State!
which would include a statewide primary election, but constitutional
amendments proposed by the Laglslature may only be subwitted at the
"next resular general election' as orovided by Section 1, Article 24,
supra.

The propozed constitutional amendment should have been
referred by the Secrstary of 3¢ate to the people for thelr anproval
or rejection at the general election held in November, 1924. That
was not done. No doubt the failure to perform this duty was occasion-
ed by the confusion brought about by the terms of the resolution itself.
The question is now presented as to whether the fzilure of an officer
to perform his duties at a proper time operates to defeat a right of
voice on the part of the people.

38 0. J. 721, states the rule we follow:

"Where an officer or a board is under a clear legal

wintgierial duty to give notice of and order an election, man-
‘ TeTvvevat s e—punds,ta coumnel the performance of

The oage of Btate v, Davis, 85 g

"Election
the minor manda%gnagggioials Jahnot b

E. 779’ hOldS:

Y plain diaobediance of

eleotion deprive tho G?%nad in the statute ag 0 the time of
they

shall have an elegtion.  Loc08 Of the greate

particular 3$b§igg§i§n' chey camnot by diagb23?g§§§ t?&f

of a legal Tight é n the whole of the grant £0 the oftigaes®
the whole,n = ' Cronerate themselve: from diaobedimgégizgna
0




And Texas so holds, Yett v. Cook, 274 §.%.197:

“Mandamus would 1i8 to compel municipal officers,
charged with the duty of calling and conducting an
eleation on a certain day designated in eity charter,
at whioch their successors in office were to be named,
to conduet an eleotion where they had superseded judg-
ment in mandamus proceedings, reguiring them to oall
aleotign on date pre:oribedtgytehait@r&h&ndhtgersb¥
prevented its exeoution on that date, though date fixed
by lay zoveraing particular election bad passed.

In Wright et al v. Ward,(Ark.) 280 8.7.369, it was held;

"Oiroult court HELD not prevented from granting
mandamug to compel ozlling of referendum eleotion he-
cause day of eleetion, asked to be designated in refer-
endum petition, had passed at time of filing mandamus
petition.®

Pennsylvania adheres to the same doctrine, Taylor v.
King, 130 Atl. bO7:

*If direotion by Legislature, in compliance with
congtitutional reguirements, it becomes duty of secre~
tary of commonwealth to advertise proposed constitu-
tional amendment, as directed by Qonat. Art. 18, 17
he improperly refused begause of misunderstanding as to
his duty, mandamusg 1lies to require it to be done, even
if 1t is nscessary, because of delay, to hold election
at time later than that named by Legisiature."

The case of State v.City of Buckhannon, 123 8.E.182, says;

"Thg case of State ex rel Heironimus v. Town of
Davis, 76 . Va. 587, 85 8. E. 770, holds that, where
the proper authorities have failed to hold an election
on the date named by law, they may be required by man-
damus to hold the election on a later date. gtatutes
fixing the time for elections have been held to be direo-
tory, and not mandatory, to the extent of permitting and
authorizin% an 'election at a later date than that named
in the statute where the authorities whose duty it is to
¢all the election or prepare for and conduct it neglect
%o perform the dutﬁ, and the obl&gation 8t11]l remains.
People v. Murray, 41 Minn. 123, 42 w.w.258, ¢

And so in West Virginila, State v. Plerson,103 8.E.671:

"An election required by law to be held at a partioular
time will be vold if held at a time different from thnt
appointed by law, unless its holding at a different date
ia compelled by a court of competent jurisdiotion.®




Qur Qourt in Board of Education of School Distriot No.27,

V. Board of Excise of Oklahoma County, 128 P.520, held:

"That porticn of Seetion 5, (h.64,8.L. of Oklahoma
1910, fixing the time for the holding of a specisl elec-
tion in school districts, for the purpose of submitting
to the qualified electors thereof the question of maki ng
an inoreaged levy, as provided for in the said act, is,
as to such time, direotory onlyi and where, for any reason,
the exolse board fails to glve the notice and call the
election provided for therein on the said date, 1t may
be required tc do sc within some ressonable timesubse-
guent thereto.®

And in the body of the opinion szid:

"In our judgment, there is no substantial reason

%o hold that, Af the eleotion were not oalled at the
time fixed by the stztute, the legislature intended

that it should not be called at all, especlally so long

as an oppottunity to call the same might ocour in tima,
80 that the tax might be extendsd and gollected without
disorganizing the system. There is no particular reason,
exgept that 1t would probably conduce to orderly procedure,
that the election for this particular purpose might not
be called on one day as well as another. 1% is, as de-
nominated in the statute, a special election, and under
the conditions as shown was one that might -1 might not
oceur in any year owing to the condition of the agsess—
ment end levy wade by the partiocular maniegipality and
the judgment and disoretion of the excise Board. Numbr-
our authorities hold that statutes similar to this are
direstory in their operation, and have allowed mandamus
to require the oslling of elections aftsr the time fixed
by statute has passed, on the theory that the law was
direotory, not mandatory, and that the holding of the
eleotlon, and not its date, was of the substance and
paramount in ite importancessw f

22 R. ¢. L. holy

"Where an executive officer of = atate is obligated
to perform a plain official duty, and performance is re-
fused, an sotion in mandsmus may be brought to compel its
performance, at the instance of any person who will suse
taln personal injury by such r efusal.”

In Boardof Qounty Commissioners v. Pacific Ry. fo.,
(Idabo), 165 P. 244, 1t wag held:

"atatutes grauaribing the manner, form and time within
which public officers are required %o discharge their pub-
lic obligations are regarded as directoryﬁ unless thers is
something which shows a different intent.

We conclude that the resolution prescunted never having
been legally submitted to the people remains in force and that omission
or fallure on the part of an elected or eppolnted state officer, to
do his duty at an appointed time , ought not and does not defeat the
purpose of the people, evidenced by the action of their chosen

representatives in the Lepislature.




The resolution having been properly adopted by the
Legislature, approved by the Governon, and having been received
and filed by the Seoretary of State, and not having been disposed
of as required by constitutionsl mandate, the petitioner is en-
titled to a premptory writ of mandamus to require the respondents
and each of them to do and perform thelr duties in the submiegsion
of sald resolution to the people for theilr adoption or rejection at
the next general election to be held on November %, 1930. Let the
writ issus.

Mason, . J., Olark, Swindall, Andrews, JJ.-CONQUR.

Lester, V. ¢. J., Hunt, Hafner, Qullison, JJ.~ Absent.
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