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Oklahoma City, Okla., March 14, 1911.

Hon, Ben F, Harrison,
Secretary of State,
Oklahoma City, Oklg,
Lear Sir:

I wish to file herewith proposed ballot title for the
submigsion of the repeal of Section 9, Article 9, and the
substitution of a new section therefor, as provided for in
Senate Joint Resolution No, 4.

Respsctfully,

Wf%MvLWD %ﬂnj




Propoasd ballst title for subnmigsior of a conatituticnel

smendment provosaed by Senate Joint lesclution Ho, 4.

j 9N
i

The nroposed new gecticn provides that any rallroad, trang-
portation or transmission company mzy buy, sell, dsase or otherwice
dispose of its property znd franchless sand wmay exerciss tre right of
smminent domain, specifically providing that thias shall not be
construed to affvct the newers of the Corporation Commigsion to
rogulate and control the businesa of all coppeorations in thie atate
or to affect the proviaslons of Section 38 of Article 9 (seme baing
the Fellow ssrvant Law) or of Afticle 2% of the Comstitution (same
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ADDRESS ALl COMMUNICATIONS TO

LEGAL DEPARTMENT " "
GUTHRIE THE ATTORNEY GENERAL ann
’ REFER TO INITIALS
CHARLES WEST ATTORNEY GENERAL Qy I
EDWARD G.3PILMAN, ASSISTANT ATTORKEY GENERAL -5

WILLIAM C, REEVE 5, A5513TANT ATTORNE ™ CENERAL
CHARLES L. MOOKE, ASBISTANT ATTORNEY GENERAL
SMITH C.MATSON, AS4I18TANT ATTORNEY GENERAL v < 3

Senate Joint Regolution No, 4w

Proposed amendment to Article 9,

of the Constitution,

Oklahoma City, March 17, 1911,

To the

Secretary of State,
Sirs

Certified copy of Senate Joint Resolution No, 4,
with the proposed ballot title submitted by Senator
Stewart and Mr, Webb, was received in this office on the
15th df March, 1911,

The proposed ballot title is disapproved,

Substantially, the reéolutionaprovides that any for-
eign or domesticﬁrailroad, transportation or transmission
company may: Tirst, dispose of its property and franchises,
second, way buy or otherwise acquire; and, third, operate

the property and franchise of any like company within or

»

operating out of this State, and in addition may exercise-
=] ]

-
\

the rirzht and power of eminent domain ,

The purpose of the avendment is, therefore, on its face:
10 disposs ,‘to acquiie, to operate property or franchise
of railroad, itransportation or transmission companies, and
also 1o exercise the rizht of eminent domain,

No doubt the author o0f this regolution did not sees the




Secretary of State- 2

purpose thereof; I feel sure that he is to¢ patriotic to
have introduced it if he had seen it; I am of the opinion
that the legislature likewise would not have passed it,

nor the Governor have signed it if the real purpose had
been apparent to them, No doubt they were deceived by
designing persons into believing that such a provision did
not have the far reaching effect that it really has, But,
it 1s immaterial what was the purpose of the framers, The
purpose of the law must be gathered from the words it uses,
and its purpose is to be measured Ly its effect; It must be
presumed to intend the consequences that it will produce;
What then are the immediate consequences that will follow
in case this law is adopted?

It is clear that the laws for the preservation of natural
gas rest upon two propositions: first, that the foreign
companies are excluded from the highways of the state-~ it.
is a use of eminent domain; and, second, foreign companies
are ot given the power of exercising eminént'domain. The
use of the eminent domain or common state property, and the
exercise of the power of eminént,domain, or power to take
property for the ﬁse of the state, are so closely allied to
amount praéiically to the same thing, Therefore, I if not ques~

whether . : not '
{ionable a the purpose of this law is,to destroy the laws to
presexrve natural gas@ ”

It is notorious that since the natural gas laws have

been suspended by certain injuncticns from the Federal Court




Secretary of State- 3

the supply has been very inmadequate to the consumption im
this State; In Oklahama City that perhaps is more apparent
than any where else, excepit, possibly, Muskogee,
Is the purpose of this law  to entirely destroy the use
of natural gas in the Stateg2 Shéuld I conclude thies from
geeing what its effect will necessarily be?

Another necesgsary effect of the law proposed will be
to give to foreign oil companies the power of eminent domdin.
You will bear in mind that the Standard 0il Company through .
its éﬁﬁsidiary, the Prairie 0il & Gas COmpany; had pipe lines i
in this state previous to statehood; They exercised their
Yghts under a Kansas charter, and have always contended
that they under their Kansas charter had no public duty to
perform, That was the reason why this office was so
strenuously opposed the building of pipe lines in fhis
state except under domestic chartérs. The evident effect
of this law is to allow the domestic 0il pipe lines to be
g0ld to and consolidated with the foréign pipe lines, in
order that the standard oil company may prosecute its bus-
iness under its Kansas Charter; In other'words, as a
private concern, and be free from the public duties put upon

it by the Yeager-Strain bill and other o0il legislation adopted

in this State since statehood, Because of its effect,
1 not ‘ .
therefore, " must,see that the purpose of this law is to

destroy the control of the state over the purchase and




Seeretary of State- 4 ' p

transportation of 0il in the State

The resolution says that it shall not be construed to
effect the provisione of Section 36 of Article 9 or
Article 23; That is what the resoluticn says-- that it
shall be construed, In my judgment, however, it will be
construed to effect Section 6 of Article 23. because we
know from experience that if this section is passed that
no transportation or transmisgeion company will be operated
in Oklahoma under a domestic chartef; They will all seek
a foreign charter in 6rder~that they may have accessg to
the Federal courte; A to how the wPederal courts will
coﬁstrue the doctrine of contributory negligence ought not
to be an open question amoung lawyérs. Contributory negligence
ig a question of evidence. ihe Federal courts will follow
their own rules on such a subject, and while'perhaps'the
laws inauguratéd by the state court may be constrﬁed not.
to effect Artible 23, in the Federal courds undoubtedly
the result will be to avoid Article %3, and, therefore, must. I not
be of the opinion that the pé}posé'of the Section is to
repeal Article 23 of the Constitution, because that is the
necessary effecté

The necessary effect of the passage of this law, as I
said, will be that all transportation and transmission companies
as well as railrcad companies will be operatéd under foreign

charters, As long as railroad rate regulation is administered




Secretary of -Statee 5

by injunetion in the federal court, until the day comes
that such ihjunctions are prohibited by congressional act or
the decision of the Supreme Court of the United States, the
direct effect of allowing all trangportation and transmigsion
companies to operate in this state under foreign charters
will be to impede, hinder e&nd =0 far as possible destroy the
pdwer of the Corvoration Commission to régulate and control
the business of éuch cdmpanies in this state,

Therefore, thougq# the section says that it 8hall not
be construed to effect‘the power of {the Qorporation
Commigsion itg necessary effect, and, therefore, its purpose
ig to produce exactly the contrary result,

The ballot title brepared by this office in connection
with the bill initiated about a year &go ig in many respects
applicable to the present resolution, as, to-wite this office
found that its burpose was to supersede Secticp 2 of Article
9 of the COnstitut‘ion.. It will be noted that Section 2
gave certain rights of locat ion and operation to corporations
organized or authorized uhder the laws of thig State, The
effect of the proposed law, and, therefdre, its purpoze will
be to supexrsede SéétiOn-a of Article 9 by giving the same
rig ﬁM;o all companies wherever organized, Secticn 2.by its

fwilure to give thig right to foreign corporationsg denies them t o tn
psz?ﬁrn the case of the bill initiated & year ago, we found .
that its Purpoge was to‘superéede Section 6, fThe necessary

effect of the bPassage of the Resolution Perhaps will be ag

far as possible to remove all companies from the effect of




Secrefary of State- 6

Secticn 6 of Article 9, and, therefore, I must find that’
ite purpose 1z to supersede Section 6, section 6 is the
éection giving the corporation commigsion the means Of
digcovering the busyiness of com@anies by requiring them to
keep their books in the State, If the companies are
foreign companies there may be some doubt wh_evth'er they can
be compelled fo keep the books of the company in the State,
The fact is plain that the companies doubt it,“because they
have taken an appeal'frqm the order of the'coﬁmasaion re=
quiring them to keep théir books in the State; Certaihly
if the order of the commission requiring them to comply with
Section 6 is valid they should enforce it without taking

an appeal,

A year ago we found that the effect, and, therefore,
the purpoge of the proposed initiated bill waé tc super=
sede Section 8, Article 9; That Section 15 the Secticn
forbidding the consolidation of competing 1ines; Clearly
the effect, and, therefore, the purpose of the law proposed
today is to supersedé said Secticn 8 in‘that it expressly
provided that whatever buying, gelling or operation of
like companies together is desired, may be fulfilled, ¥o
limitation at all is put upon the buying, selling and oper=-
ation provided for in the proposed Section 9, ‘ﬁ%ld Section
9 of Article 9 ieg, of course, superseded,

‘iﬁm%he-biii‘ihitggﬁéd & yeér aé; we found that the

necegnary effect, and, therefore, the purpose was to super=




Secretary of State-~ 7

gede Section 11 of Article 9, That Section provided
that the benefit of future legislaticn should not flow to
any company until it had completely accepted the Congtitution,
The Supreme Court of the United States held in the Pullmen
and Western Union Cases against Kansas that these companies
had & right to do their interstate busineszs without a
framchise from the State, and the claim of the companies
will be that the state businesg,they will do under a cone
tragt that the state made by thie proposed section, Im
other words, they will claim that,fhey have a contract by
reason of their investment by the terms of which they are to
get the benefit of any law that may he ralied upon hy a
domestic corporation, (See the Colorado Smelter Case.)

The law proposed now differs from the bill of last year
in so far as Section 28 is cancerned;

It ig clear that. the purpose of this law is”to repeal

Seetion 31 of Article 9, as was thé‘purpoae of the law of
& year ago, This section denied the right of eminent domain o
foreign companies.
T have already stated that the effect of the law
now proposed will be to hinder the powers of the Corporatiom
Commicsion in rzgulating under Section 18; Therefofe,
T am of the opinion that the fcllowing should be the ballot
title, and I transmit it to you to be the ballot title

for {the proposed laws




Secretary 0f State-- B

BALLOT TITLE,

State questicn number .

Proposing an amendment to Article 9 of the Constitution,

PurpOBe of measure is to supersede Sections two, six,
eight, nine, eleven and thxrtfgone by aqopt1ng constiﬁu- )
tional provisions egi agthorlzlng any transmleaion ar
transportatiocn company ¢ dispose of and consolidate its
own property and franchises to'or with other like companies
and to acquire and dperate such franchises and property
of cther like companiea in this gtate, and conferring the
power of eminent domain upon all railé}d y transmission
and transporbaticn companies irrespective of the place of

their charter, and releases such companies from the opera=-

tion of the said sections named now existirg,

Very reﬂpeatfully,

J*M Attorney General,

Honorable Benjamin F, Harrison,

Oklahoma City,
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Twenty-cecond,

Lineteoon ileven.
- To Higp Imcellency,

Th~ Governor of Okl-homa,

Tlchomn Uity.

I heve the honor to inform you thot Bellot

Title to Senate Joint Resolution X¥o. 4, pronouing on

ameundment to Artiecle IX, Section 9,0f the .ongtitution of

this Stete, o been apyroved by the Attorney Genorel,

and thet e certified copy of th- same hag boen trorsmitted

to the HBtate Election, 3oerd in accordrrce with low.

Very respectfully,

Secretery of State.

DIh -y
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STATE ELECTION BOARD ADDRESS ALL

MMUNICATIONS TO THE
T, J. LICARY, CRAIRMAN, PAWHUBHX camMm HECRETARY
SETH K. GORDON, SEORETAHT, QORE
J. L. BAMON. LAWTON

Bepariment of Glections
[ STATE OF OKLAHOMA

/ OKLAHOMA CITY, OKLA. Nay 19, 191L,

Honorahle Ben Harrison,
Secretary of State,
Oklahoma City, Oklahoma,
Dear Bir:e- '
I am herewith enclosing you a copy
- of the voie on the last election; and also as per
your request I am returning Grady County having made
a copy of it,

Very truly yours,

SEC'Y STATHE KELECTION BOARD,
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Heuarable i@ Cruge,
Govaraesy ol the Siate Qf GGl it
Bipime

Xy #en v, Riley, Seorsiaxy of the hiate Bleotion Doard
of the Siata of Uklasboma, heroby certify that the sbove nnd
toregolng ls n true asd eorceet vote onut Lox and ageainet
Ghate queation waber ime, wropesad by the legledstura, in the
abeve sountlen fn the Ltate of Uxlaisous, st Lie Speelnl Sleotion
held iu sedd Stnte of Galnhoma on the 20th day wl sprik, 4. Pe
1914, =2 shewn by the @fficinl returns of Whe respoulive County
alaetion Bowedg 98 the Giata of Uklaooos, G5 BUW BPDNGTA A Tee-
gurd in tae offige of tae Dnte Slaction Honrd of tho Uaate of
WELANLLER .

s WLUTLRT Wik o, 1 Bereunto set wy hoad and adidx

the oflicial aods of ulilea thia the Adghih doy of lay, Al U
A9il,

AFFRUVAD S ﬁ M

sl Y Oralt BLECT ek Buaka,

Giiadiinbd
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