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SENATE CHAMBER

STATE OF OKLAHOMA

CLAUDE BrIGGSs
PRESIDENT PRQ -TEMPORE

WILBLURTON June )4_’ 1935

Hon. Frank C. Carter,
Secretary of State,
Building.

Dear Sir:

No. 34;

Farsuant to directions contained in House Joint Resolution

"A HESQLULION AUTHORIZING THE SUBNISSION OF A PRO-
POSED AIEUWDIEHT TO THE CONSTITUTION OF THE STATE OF
CKLA™CLY., TO THE PEOPIE FUR TVEIR APPROVAL OR HE-
JECTION FOR THE PURPOSE OF A!EIDING SECTION 31 OF
ARPICIE 6 THEREOF, TO PROVIDE FOR MBLIEVING THE
STATE BOARD OF AGRICULIUHE CF 71 DUTIES AS 4 BOARD
OF HEGENTS FOR THE STATE AGRICULTURAL AND MECHAIICAL
COLIEGE, AUD PROVIDING FOR A SEPARATE BOARD OF ZEGENTS
FOR THE STATE AGRICULIURAL AXD INECHANICAL CCLLEGE
23D FOR ALL OTHER STATE AGHICULLURAL AND MECEANICAL
SCHOOLS AND COLIEGESH

ag passed by the Senate and the House of Representatives, at the Regular
Session of the Fifteenth ILegislature, I herewith submit and file with

you, as

Secretary of State of the State of Oklalorme, one copy of House

Joint Resolution No. 3L, including the ballot title contained in said
resolution.

CB:H




4

o

—

ENROLLED _
HOUSE JOINT RESOLUTION NO. 34, BY: WILLIANMS, FRAZIER, 3YROM,
ABERITETHY (HARMONS, BAILEY,
TWIDWELL AND ELLIS OF THE
HOUSE AND LOGAN, OF THE
SENATE.
A RESOLUTION AUTHORIZING THE SUBMISSION OF A PRO-
POSED AMENDMENT TO THE CONSTITUTIOW OF THE STATE
OF OKLAHOMA, TO THE PEOPLE FOR THEIR APPROVAL OR
REJECTION FCR THE PURPOSE OF AMENDING SECTION 31
OF ARTICLE 6 THEREOF, TO PROVIDE FOR RELIEVING
THE STATE BOARD OF AGRICULTURE OF TaF DUTIES AS
A BOARD OF REGENTS FOR THE STATE AGRICULTURAL AND
MECHANICAL COLLEGE, ALD PROVIDING FOR A SEPARATE
BOARD OF REGENTS FOR TEE STATE AGRICULTURAL AND
MECHANICAL COLLEGE ARD FOR ALL OTHER STATE AGRI-
CULTURAL AND MECHANICAL SCHOOLS AND COLLEGES.
BE IT RESOLVED BY THE HOUSE OF REPRESENTATIVES AuUD THE SENATE OF TYE
FIFTEENTH LEGISLATURE OF THE STATE OF OKLAHOMA:

SECTION 1. The Secretary of State shall refer to the people for
thelr approval or rejection, as and in the manner provided by law,
the following proposed amendment to Section 31, of Article 6 of the
Constitution of the State of Oklahoma, to-wit:

Article 6, Section 31, A Board of Agriculture is hereby cresat-
ed to be composed of five members, all of whom shall be farmers and
shall be selected 1n a manner prescribed by law.

Sald board shall be maintained as a part of the state government
and shall have jurisdiction over all matters offecting animal indust-
ry and animal quarantine regulations, and shall discharge such other
dutles and receive such compensation as now is and may hereaiter be
provided by law.

Article 6, Section 31 A. A Board of Recents for the State Agri-
cultural and Mechanical College &and &1l ggricultural and mechanical
schools and colleges maintained in whole or in pairt by the state is
hereby created to be composed of nine members, four of whom shall be
actual bona fide dirt farmers residing upon a farm cr ranch, whose
majorwAetivities ghall be those of farming. The members shall be ap-
nointed by the Governor by and with advlice and consent of the Senate
for terms of nine years each, with one term expiring each year, »ro-
vlided that the members of the first board shall be appointed for terms
of from one to nine years reaspectively.

The members of saild Board shall serve without salary except that

they shall receive such compensation per diem and for traveling



H. J. R. NO. 34. - ) ) PAGE 2.
expenses 28 may be provided by law.

Any member of said Board so appointed may be removed from office
for corruption in office, gross neglect of duty, habitual drunkenness
or incompetency only by impeachment by the Legislature or by trial
in the courts of the state as provided for the removal of officers
not subjlect to impeachment.

SECTION 2. The ballot title for sald proposed amendment shell be
in the following form:

"BALLOT TITLE
LEGISLATURE REFERENDUM NO. TATE QUESTION NO.
The Gist of the proposition is as follows:
TO AMEND ARTICLE 6, SECTIOK 31 CF THE CONSTITUTION
OF OKLAHOMA, THEREBY RELIEVING THE STATZ BOARD OF
AGRICULTURE OF ITS DUTIEZS AS A BOARD OF REGENTS FOR
THE OKLAHOMA AGRICULTURAL AND MECHANICAL COLLEGE
AND ADDING THERETO PROVISICLS FOR THE APPOINTMENT
OF A BOARD OF REGENTS FOR STATE AGRICULTURAL AND
MECHANICAL COLLEGES, W=ICH ZOARD SHALL 3E COMPOSED
OF NINE (9) MEMBERS, REMOVABLE ONLY BY IMPEACHMENT
OR COURT PROCEDURE, AND WITH THE TERM OF OFFICE OF
ONE MEMBER OF SAID BOARD CXPIRING EACE YEAR.
SHALL THE PROPOSED AMENDMENT BE ADOPTED?
( ) No."

The Presicdent of the Senate shall, lmmedlately after the effect-
ive date of thie resolution, prepare and file one copy thereof, in-
cluding said Ballot Title, with the Secretary of State and one copy
with the Attorney General.

PASSED the House of Representstivas tue 50th day of April, 1935.

PASSED the Senate the 30th day of Aprll, 1935.

LEON C. PHILLIPS
SPEAKER OF THE HOUSE OF REPRESELTATIVES.
CLAUD BRIGGS e
PRESIDENT PRO-~TEM OF THE SENATE.
APPROVED by the Governor of the State of Oklahoms on this the __

day of ____, 1935,

GOVERNOR OF THE STATE OF OKLAHOMA.

CORRECTLY ENROLLED
ROY COLEMAN
ACTING CHAIRMAN COMMITTEE ON ENROLLED AND ENGROSSED BILLS.




MAC Q. WILLIAMSON
ATTORMNEY GENERAL

STATE OF OKLAHOMA
OFFICE OF THE ATTORNEY GENERAL

OKLAHOMA CITY

June 5, 1935

Honorable Frank C. Carter,
secretary of State,
Buildilng

Dear Sir:

You are hereby notified that, pursuant to the direction
and duty lodged in and imposed upon the Attorney General by
Section 5876, Oklahoma Statutes 1931, he has examined the pro-
posed ballot title for Legislative Refercndum No. && , State
Question No.Zfo, as set forth in Section 2 of House Joint Reso-
lution Noe 34 of the Fifteenth Legisls ture of Oklahoma, which
resolution Including said ballot title was delivered to him on
June 4, 1935, by the Honorable Claud Brigges, President FPro
Tempore of the Senate of said Legislature, pursuant to the pro-
vigions of said Section 2, and finds that said ballot title i=s
not in legal form and in hermony with the law, Therefore, pur-
suant to the provisions of Section 5876, Oklahoma Statutes 1931,
the Attorney General has prepared and is submitting herewith a
ballot title for said Legislative Referendum No,é8 , State Gues-
tion No.g/e which, in his opinion, is in legal Torm and in
harmony wITE {ne law, same belng as follows:

"BALLOT TITLE
Legislative Referendum No.4g State Question No. /o
The gilst of the proposition is as follows:

To amend Article 6, Section 31 of the Constitution of
Oklshoma so as to relieve the State Board of Agriculw
ture of its duties as a Board of Regents for the Okla-
homa Agricultural end Mechanical Colleges and schools,
and to create and provide for the appolntment of a sep-
arate Bosrd of Regents for sald colleges and schools to
be composed of nine members, removable only by impeach-
ment or court procedure, and with the term of office of
one member of said Board expiring each year,

SHALL THE PROPOSED AMENDMENT BE ADOPTED?
( ) YES
( ) wo"

Very truly yours,
FOR THE ATTORNEY GENERAL,

| ";;ZZa¢¢/ Z
FH:HT Fred Hansen,
Ags

lgtant Attorney General.



PAC 0. VILLIANSON
ATTORNEY GLHURAL

STATH OF O ARUMA
QEFICHE OF THE ATTORNEY GHIIMRAL
OrLAGHA CITY

JUNE 5, 1935

Honorable I'renk ¢, Carter,
Secretary of Stnte,
Building

Lear Sip:

You are hereby notified that, »ursuant to the direction and
duty lodped in and imposed upon the Attornev Ceneral by Deection
5876, Oklahoms Ltatutes 1931, he has examlned the nroposcd ballot
title for lLecislestive Referendum ilo, , Stete Questlon VI
ag set forth in Tectlon & of llouse Joint Resolution ‘o, &4 of
thc “iftvunt‘ iuwlqlqturv of G“?ahonm v%io% OWQWntiwﬂ 3ﬁrluﬂinﬁ
Wonorahl@ leud xrimfa, ’ro"ilout fro Te emNOITe of tho wenhtﬁ of
sald Lepislature, nursuant to the nrovisions o gald Lection &,
anu finds tn't s&ia ballot title is not in lersl form sand in

armony vith e lew, Thereforc, H»ursusnt to the »rovislons of
uoctlon 5376, cmlmhomm Statutes 1001, the attorney Cenersl bhas
nrenrared and is subeitting herc-ith o hallot title for assld
Legislstive Heferendun Mo, , Jtote Juemtion Mo, , whleh,
in “is oninlon, is in legal form ond in harmony vith the law,
gsome bheing na follows:

"RALLOT TITLY
Leglslrtlve Referendum Wo, __ Stote "uestlon HNo.
The slst of the nroposltion 1s #g follows:

To ament isrticle 6, Lection 31 of the Constltution of
Oklahoma so as to relieve tne State Board of Apricul-
ture of 1ts dutles as o Bonrd of Repentas for the Okla~
homa Agricultursal and Mechanieal Colleres and sthools,
and to c¢rente and provide for the annolntment of a sen-
arote Board of Hepents for sald colleres 2nd schools to
be comnosed of nine members, rermovable only by imnesehe-
ment or court proesdure, cnd with the term of office of
one nmember of said Bocrd exniringe eoch year.

SlalL L PR

OPCLE T MR ADOPTEDR?

,-s.

s~

Very truly yours,
TOROTHE ATTORIIET OWTERAL,
Tred Hansen

fred lansen,
P HT issistant Attorney @eneral,




Oklahoma, amending Article 6, Section 31 of the Congti-

" DEPARTMENT OF STATE
STATE OF OKLAHOMA
;'OKLAHOMACHW

- June 8, 1935.
|
E

In the Matter of =
State Question No, 21
Legislative Rererendum No. 68,

To Hon. J. ¥m. Cordell,
Secretary, 3tate Llebtion Doard.

o I, F. C. Carter, Secretary of State of the
State of Oklahoma, do hereby certify thaet on the 15th

day of May, 4. Do 1935, there was filed in the office of
the Secretary of State of the State of Oklahoma, House

Joint Resolution No, 34, providing for the submission of
a proposed amenamené‘to the Congtitution of the State of
tution. '

\ . '
_ . I FURTHER CERTIFY that under date of June 6th,
Attorney General of.the State of Oklehoms, filed in my of«
fice the attached Ballot Title, as approved by him, of the
said Legislative Referendum No, 68, State Guestion No. 210.
This Ballot Title is mede a part of this Certiflicate.
IN WITNESS WHEREOF, I have hereunto set my
hand and caused the. Great Seal of the State of Oklahoma
to be attached this 8th day of June, 4. Ds 1935,

SECRETARY OF STATE

BY Fathercoce

A38T. SECRETARY OF STATE

—

e
\
Y

Received this Sth™
day of June, 1935.

TECTION BOARD




DEPARTMENT OF STATE
STATE OF OKLAHOMA
OKLAHOMA CITY

June 8, 1935

llis Excellency, k. w. Merlond
Stote House
Oklahoma City, Okluhome

Your Bxcellency:

I, ¥. C. Carter, vecretory of ptote ol the dtete
of Oxlsnhome, do hereby certify thet on the Lbth dey ol ey,
A. Do 1335, there wes filed In the ofifice of the Secretory
of btate ol the Btite ol Oxklohoms, House Joint Resolution No.
34, providing lor the submlssion of & proposed (menduent to
the Constitution of the Stete oif Oklehom:, zmending Lrticle
6, vection &1 of the Constituticn.

I 1URTHER CERTIFY thet under dete oi June 6th,
the Attorney Gener:l ol the stite ol Oklshome, filed in my
office the sttrched Ballot Title, &s sporoved by him, or the
seld Leglisletiveg weferendum No. 68, Stote Question No. £10.
This Bollot litle ig m-de ¢ povt ol this certiidicite.

IN wITRESS WHERBEGF, T heve hereunto set my hond

cid caused the Grent Sesl of the Stote of Oklshoms to be rt-
techied this 8th doy of June, [f. D. 1985,

B ECHETARY O STLTE

By
AouT. BSHCRETLRY (F 3TéHTLE

Received this 8th
day of June 1935.




IN THE SUEBREME COURT OF THE STATE OF OKLAHOMA

The State of Oklahoma, ex rel.
Roy E. Hayman, et al.,

Plaintiffs,
V8.

No.. 27,675

State Elecotlon Board.

PEM ML WMDN MDD el e O

Defendant,

SYLLABUS

[ . T ™

1. An amendment %o the Conagtitutlion proposed by the
Leglslature under the provislons of Sectlon 1, Art-
1cle 24, of the Constitution and submitted to the
electorate of the State at a regular general elec-
tlon 18 not effective unlegg 1t ig aponroved by a
majorlity of the electorg voting at such electlon,

2.  An Amendment to Article 6, Section 31, of the Consgti-
tution was propoged by the Leglslature and submitted
%0 the electorate of the State at a regular general
election held throughout the 8tate November 3,

1936. The State Election Board after tsbulating
the returng from the various counties of the State,
certified that the measure had falled of adoption,
Rehators, as cltlzens and Paxpayers of the State,
in thls actlon, seek to review the awvtlon of the
State Election Board by writ of certiorari, HELD,
that since the pleadings and evldence fall to die-
cloge that sald measgure recelved an affirmative
vote equal to a majority of the electors voting at
sald electlon, relatorg are entitled to no rellef,
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OSBORN, C.J. §

Thig 1e an original action instituted in thils
Court in the name of the State of Oklshoma.on relation of
Roy E. Hayman, and geventeen other plaintiffs, as the of-
ficers and dlrectors of Oklashoma A, & M, College Former Students
Agsoclatlion, againagt the State Election Board, and Albert
Hunt, Charles D, Campbell and J, Vm, Cordell, individually,
amd as the members composing sald State Electlon Board,
wherein 1t 1sg sought to revliew by eertlioraril the records
and proceedings of the State Election Board with reference
to the result of the regular general election held through-
out the State on November 3, 1936, so far as State Questlon No,
210, Leglslative Referendum No, 68, 1s concerned.

There 18 no dispute in regard to the essentlal
facts, The mezsure involved was proposed by the 15th Leglg-
lature and was submitted to the electorate of the State at
the general election lheld November 3, 1936, It apveared
upon the ballot as State Question No, 210, Legislative Ref-
erendum No, 68, under the following ballot title!

"To amend Article 6, Sectlon 3L, of the Constitu-

tlon of Okleshoma so as to relleve the 8%tate Board

of Agriculture of 1ts duties as a Board of Regents
for the Oklshoma Agricultural and Mechanlckl Col-
leges and schoolg, and to oreate and provide for
the appointment of a separate Board of Regents for
sald colleges and schools to be composed of nine
membersg, removable ionly by impeachment or court
rocedure, and with the term of office of one mem-
er of sald Board expiring eadh year.?
The proposed measure recelved an affirmative or "yes" vote
totalling 379,405, and a negative or "no" vote totalling
219,996. The State Electlon Board certified thet the re-
Terred measure did not reecelve the requisite vote, and there-
fore falled &f passage. The highest total vote case and

counted at gald eleotion,fgr any office or measure for which
all the electors of th?'étate were entitled to voldiwgg g
total of 749,740, trgeﬁaame being the total vote casé and
counted at 8ﬁldf’iéction for Presldential Electors. The
total numbeagﬁ;’Wallots igsued at s2ld electlion throughout

the reapeeﬁive priecints of the State, after deducting the
, &



the spolled ballots, was 767,745, which figure was used by
the State Election Board to represent the number of voters
voting at such election and the number that must be taken
into conslderation in determining whether the measure lost

or carried. It 1s noted that the number of affirmative votes
cagt for the measure 1s less than one-half of thiga figure,
but 1t 1s the contentiog of the relators that the highest
total vote cast and counted for any offlice or measure deter—
mines the number of electors voting at such elsction, within
the meanlng of the Constitution and that sald measure, having
recelved a majority of the number of votes case for Pregsident-
l1al Electors, the State Election Board erred in certifying
that the meagure falled of adopticn.,

. At the outget 1t 1s conténded thmt relators, belng
resldents and taxpayers, cannot maintain thig actlon; that
certiorarl wlll not lie to review the actlon of the State
Election Beard for the reason that sald State Electlon Board
1n canvassing the Beturnsg and declaring the result of sald .
electlon acted purely in an adminlsgtrative or minlsterial
capaclty and that the writ of certlorarl will lle only to
review Judlcial or quasi-judlclal acts. \‘

Under the view we take of this case, 1t 1g unneﬁ*
egsary for us to dlscuss or determine thesge interesting ques-
tlong, for we are of the opinion that under the pleadlnga
and stipulated facts hereiln, the relators are not entitﬁfd
to reller, : %\

It suffices to say that courts are invested W?tﬁf\'
Jurigdiction to determine, in a proper proceedling, Wheth;r |
the Congtitution has been amended. In re MeConaughy , (Miﬂﬁyj
119 N. W. 408; 12 C. J, 880, 6 R, C. L, 32. A

Section 1, Article 24, of th#é Constitution ﬁwévides
as followsg: h

"Any amendment or amendments to this Congti- ﬁ\

tutlion may be proposed in eigher branch of the , '

Legiglature, and 1f the same ghall be agreed to
by a majority of all the members elected to each



of the two houses, such proposed amendment or amend-
ments shall, with the yeas and nays thereon, be en-
tered 1n their Journals and referred by the BSecretary
of State to the people for their approval or rejlec-
tion, at the next regular general electlon, except
~When the Legiglature, by a two-thirds Wote of each
house, ghall order a speclal election for that pur-
pose., If a majority of all the electors voting at
such electlon ghall vote In favor of any amendment
thereto, 1% shall thereby become a part of thlis Con-
stitutlion,

"Ir two or more amendments are proposed they
3hall be gubmitted in such manner that electors
may vote for or agalnst them geparately,”

From an enrly day in the hilgtory of our State 1t has been
determined (In re Inltlative Petition No. 2, 26 Okl. 548,
109 P, 823) that an amendment to the Consthtution submitted
t® the people, in orde to become effective "musf be approved i
" by a majogity of the eiectors voting at such election, " and
not by a majority of those voting on the amendment 1itself,
nor by a majority of the electors voting for amy partlcular
candldate, By the provisions of Section 3, Article 5, of
the Constltution, rela*ting to the Inlthative and Referendum,

the duty was enjolned upon the Legislature to enact sultable

meagures for carrylng into effedt the Initlative and Referendum,

While 1t 1s condeded that under the Constitution a
submitted amendment to become effectlve must recelve a vote
equal to a "majJority of sll the electors voting at such elec—
tion", difficulty arised in making a determination of the total
number of electors voting at such election, The Leglglature
of 1910, in aid of the constitutional proviglong above men-
tloned, and in order to effectuate the purpose of clarifying
and carrying lnto effect the provisions of the Initlative
and Referendum, enacted what 1s now Section 5886, 0. 8., 1931,

which provides as followga!
,fﬁ’ "Whenever any messure or proposltion la gub-

: ?1tted to a vote by the intllative or referendum,
/1% ghall be the duty of the offlclal counterg of
/the precinct to make and transmit to the county

/' electlion board the returns thereof in the same man-

/'y ner that they meke thelr returns 1n the case of an

election of publlc officers, transmitting te such

/! county election board g gertificate of the total
S %pmber of electorg voting in such election; and
Lectlon poard ghgll |

ne county el t




%mw%usmﬂvwmm- Should
e propogltlon be one covering the State at large,

or any district therein, or be of such other nature
as to require 1t, the county election board ghall
certify the result of such electlon to the state
election board in the ssme manner as it certifiles
the result of election for publlc officers, and
guch county election board ghall tranamit to the
state election board a certificate showing the total
number of voteg cagt at any guch electiopn. 1t
shall be the duty of the state election board to
keep a record of all such electlon returns made to
1t under the provislonsg of this section,”

It will thus be seen that i1t 1s the duty of the
offlclal counters of each precinect to transmlt tc the county
election board "a certificate of the totsl number of electors
voting in such election; and the county election board shail
keep a record showing such total number of votes cas® in each
of such precints as shown by gsuéh returng". It 1s then
mede the duty of the county electlon board to transmlt to
the State Electlon Board "a certiflcate showing the total
number of votes cast at any such election." Sectdénn 5899,

0. 8. 19731, provides:

"It shall be the duty of the election @fficers
to nake out separate abstract sheets upon which the
returns relating to proposed amendments shall be
certlfied, each proposition appearing in an abgtract
to ¥¥self., It ghall be the duty of the state elec-
tion board to certify to the Governor, lmmediately
upon recelpt of all the returns upon any proposi-
tion, the result thereof, and upon receipt of such
certificate from gald board, 1t shall be the duty

of the gowernor to 1 h mat 1
the whole number of voteg cagt In the State or any

digtrict and declarins the r ltg of the vot
the propogltion.

It 1g Insisted by the State Election Board that the

preclnet counters furnished to the county election boards cer-
tlficates showlng the number of ballots lssued, and certificates
showling, under the provislons of gectlon 57-22, 0. 8, 1931,

the number of ballots spolled or not voted, and that the

county election boards furnished llke certificates to the

State Electlon Board, and the State Electlon Board contends

that by subtracting the spoiled ballots from those issued

the number of voters voting at the election will be correctly
determined and that thls constltutes a substantlial compllance

wlth the above sgtatutory provisions,
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It was the intention of the Leglslature, in enact-
ing the above quoted provislons, to make more definite and
certaln the preclse method to be used by the State Election
Boerd in determinigg the result of an election upon an initi-
ated or referred messure. If the counters in the various
preclints had furnighed the certificates providdéd for by -
Section 5886, supra, and L1f the county election boards had
furnighed the certificates Yo the State Election Board as
requlred by sald sectlon, the State Election Eoard coukd
promptly, by the mere process of tabulation, determine the
result of guch electlon mpon an inltlated or referred measure,
By the provisions of section 5811, 0. S, 1931, "quch certifi-
cates, when properly certiflied to, shall be prima facle evi-
dence of the correctness of the result &f the geveral counties."

It appears that at lesst gince 1916 the adminigtra-
tive method of determinigy the number of "electors voting at .
such election" 1n the various electlons st which constitutional
amendments have been voted on hés been the method used in the
electlon under conglderation herein, -- that 1s, the number
of ballot; i1gsued to electors, less the number of spolled:
ballots. Although this administrative consgtrudtion of an
abbiguous constitutional provislon hasg been followed by the
electlon board for more tham twenty years, relatore have not
sought rellef in the various forums to require a certifica-
tlon of the returns upon any different method of determination
of the controverslal question, Ingtead, they seek to ignore
the certificates furnished by this method by asserting that
the highest vote actually cast and counted throughout the
state for any offlice or measure for which gll the electoré\
0f the state are entitled to vote 1s the true criterion for\\
determinipg the result of =n election on a statewlde quest;oﬁ?

Under this sugrested method, no elector wou;d be con-

gldered who did not vote on the office or measure repeivlng

the hlghest vote, whereby eliminating many voters who, in the




inatant case, voted only state, county or precinct ballots.
The inaccuracy and fallibllity of this method are consplo-
uougly apparent, They assert that thls number ghould arbi-

"electors

trarily be consldered as representing the number of
voting at such election". This 1s vredlcated upon a pre-
sumption which 1s slgniglcantly contrary toc the actual and
admitted facts as presented in thilsg case. By this method
every voter appearing at the polls who did not see £1t to
cagt a vote for Pregidential Electorsg, but who may have
voted for every other S8tate offlicer, or county or precinct
offlicer, or om the submitted amendment 1tself, 1m ellimlnated
from eongideration as an "elector voting at such election.”
This 1s in direct discord wigh-the theory conceded by all
parties to thig proceeding that every voter appearing at‘the

polls and castlng guaoﬁamdmr%@r %@&&ﬁ%&nﬁh @%%dﬁ ate or

measure submlt;egoggzt@ghggpnnhidwﬁﬁdGQﬁL&eﬁ%r&ﬁﬂ?n%‘%ﬁéwh
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Putgl number of electors voting at guch election..: It ap-
_béaré.ﬁ#om a.certlficare TIlg?xhﬂyein,_made purguant to
"special order of this Coufﬁ, that "the total vote caét'and
counted at the regular election of Novemﬁer, 1936, as com-
puted and complled from tge hlggest vote cast and counted

In each precinct for any office or measure, elther Natlional,
State, County or Precinet, as shown by the County Election
Boards of the several countles of the\State, 1s 760,055."
Relators contend that there are errors 1n sald certificates

in that in 81 precincts, scattered throughout various countles
of the State, thay have ascertalned by an indlvidual invegti-
gatlion, and by evlidence allunde fhe election returns, that a
less number of voters voted 1in asald précincta than were certi-
fled by the County Electlion Boards ﬁoythe State Electlon
Board. However, relators polnt out no gtatutory proceedlng
for correcting such certificates, elther by proceedings be-
fore the State Election Board ér 1n‘any other manner. Should
there by guch errors, cértainly this Court in thig kind of

proceeding is not the forum for correcting such errors. For



|
j

i
!

/

thles Court to enter upon a determinatlion of such questions,

many additional parties, other that the State Election Board,
would be necessary parties to thlg proceeding, and this action,
which relators denominate a wrlt of certlosbari (which we do
not determine) would be resolved into & glorified. electlon
contest, casting doubt and ancertalnty upon the result of
the canvass of the votes as to every State officer and State
question upon whitch the pedple of the state as a whole vote,
We cannot concede that such evidence aliunde 1g permissible
in thils proceeding in thlg forum, It will be noted that,
whether we take the ballots lssued less the ballots apolled
as the method for determination of the number of "electors
voting at such electionor whether we take the hilghest vote
cast and counted for any office or measure in the various
preclnets of the state, as cértified by the State Election
Board, the measure falled to receive votes equel to "a major-
1ty of the electors voting at such election" ag provided by
section 1, Article 24 of the Constltution.

It 1g urged that the Nebraska Court in the case of
Tecumseh National Bank v. Saundersg, 71 N, W. 779, has held
contrary hereto. A careful reading of that case dlsclosed
?that the question involved herein was not considered in that

/

"case. The same 1s likewlse true of the Arkansas case of

; Rice v. Palmer, 96 8. W. 396, The Migsisgippl case of State

v. Brantley, 7% So. 662, on its face shows that there Was no
Qet@rminative rule of law intended to be lald down therein,
)Therein the cowrt sgald!

P "Inasmuch as a majority of the court are not agreed
(\y upon any one of the many constltutlional points ar-
| gued and congldered, and therefore no legal prin-

A ¢iple and be conclusively gettled at thls time,

! we ghall forego or walve any elaborate dilscussion
f of the merits or demerits of any one of the many
‘. contentlons made or constltutlonal questions

oy argued,

o Thus we find no state has dellberately adopted the

theojry of relators as a rule for determining the number of
[

elect?prs voting at a certaln electlon.




"It 1g fundamental that those who seek an extracrdin-
ary writ from a court must dlsclose, in a proper and legal
way, that they are clearly entitled to su¢h writ, From what
we have hereinabove sald, 1t appears that telators have not
Oshown that the proposed constitutional amendment recelved a
votes equal to "a majorlty of all the electors voting at such
election." Having falled in thls necessary requirement, 1%
follows that they are entltled to no gupervigory writ from

this court,
Writ denled,

BAYLESS, V. C. J., WELCH, PHELPS, CORN and DAVISON, JJi
Concur,

RILEY and HURST, JJ% Digsent.
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